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FOREWORD 


The purpose of this conference was to comparatively assess the effectiveness of all the 
newly created NAFTA institutions: the Commission for Environmental Cooperation (CEC), the 
Commission for Labor Cooperation (CLC), the Border Environmental Cooperation Commission 
(BECC), the North American Development Bank (NADB). In particular the organizers were 
interested in evaluating the incorporation of a key feature that has recently been placed high on 
the agenda of international organizations: public participation and accountability. Building on this 
evaluation, the organizers also wanted to create a forum for discussing potential future agendas 
for transnational, inter-institutional, and cross-issue cooperation in North America. Looking to the 
future, the conference focused on the challenges of sustainable and equitable development, 
transnational institution building, and enhancing the role of civil society. In addressing these 
issues, we sought to take advantage of the fact that this conference was a unique milestone 
Opportunity that brought together for the first time the heads of all these new NAFTA-related 
institutions, with unions, NGOs, academics, and concerned citizens from all three countries. 


The idea for this conference emerged through discussions between researches at the UCLA 
NAID Center and the staff of the Commission for Labor Cooperation and the US National 
Administrative Office. The debate surrounding President Clinton's fast-track authority to negotiate 
further trade agreements was raging. Most of the allies of the “NAFTA Plus” coalition that was 
created before the congressional approval of NAFTA in 1993 did not support President Clinton's 
request for fast-track authority in 1997.' Four years after the implementation of the new NAFTA 
institutions, an overarching and honest review was seen as very timely. The conferenve has 
brought together ali the NAFTA institutions gave them the opportunity to jointly exchange 
experiences with each other as well as collectively exchange evaluation of these institutions with 
the public. 


What have we learned so far about the formation and the implementation of these various 
institutions under NAFTA? As was made clear in the conference presentations, all these 
institutions emerged from a very unique political dynamic that brought forth on their agenda a new 
set of actors that were not traditionally part of trade agreements. These new actors pushed for 
dealing with issues of labor, environment, and economic development as an integral part of 
transnational trade agreements. How have these various institutions met these challenges of 
meeting their administrative mandates as well as establishing a working relationship with civil 
society constituents? In many ways both the formation and the implementation phases of these 
institutions faced common challenges of dealing with the deficits of international cooperation on 
labor, environmental, and border development issues. But they also faced a common unique 
political context in which institutions have to respond to the technical and political challenges 
raised by new constituents, and therefore have had to create mechanisms for interactions with 


civil society as part of their ongoing activities. 


" Hinojosa Ojeda, Raul. “The Labor Market Impacts of North American Economic 
~ git tye y— Ag yrange 4 Laing Review of 
USA: William C. Velasquez Institute July 1997. Raul Hinojosa-Ojeda ‘North _—— 
Integration Policy Formation From the Grassroots Up: Transnational Implications of Latino, Labor, 
and Environmental NGO Strategies” UCSD Conference July, 1998 


Starting from a comparative analysis of the experience of each of the organizations, we then 
focused on the elaboration of means of collaboration between the institutions. Each of the new 
institutions has focused on one or another of the issues that needed to be addressed as a part of 
North American integration: labor, environment or economic development. None of the 
institutions, however, has an overall perspective that links these various issues as part of their 
day-to-day operations. The institutions have yet to be charged by their governments with 
elaborating explicit ways of cooperating to comprehensively link-up the diverse questions of labor 
and environment, for example, or economic adjustment with health and safety issues. 


Not only do these institutions face the challenge of establishing creative means to foster 
public participation at different levels, but they have to find effective ways to interact with national 
governments. These new institutions are multilateral, but they operate in a context of national 
sovereignty. National governments were not very clear from the beginning as to the long-term 
mission and future expectations for these institutic 5. After all, this type of institution building is 
still a very uncharted domain in the North Americai. context. As these new institutions develop 
interests of their own, however, they are now beginning to be actors themselves in the arena in 
which governments iriteract with one another, and in the way in which civil societies interact with 
one another. | dare to say that we are now entering into a next phase in the formation of these 
institutions where a long-term vision for North American can come from the institutions 
themselves, in cooperation with governments and civil society. This emerging dynamic is really 
what this conference was all about. Where do we go from here? This report offers some 
suggestions that | hope will be useful for all actors: NAFTA institutions, governments, NGOs, 
unions, businesses, researchers, and citizens alike. 


Raul Hinojosa-Ojeda 
Research Director, NAID Center, UCLA 


KEYNOTE SPEAKERS 


The Right Honorable Kim Campbell 


The Consul General of Canada, Former Canadian Prime Minister 


Consul General Campbell opened the 
conference with very insightful remarks 
Outlining the background to the North 
American Free Trade Agreeinent (NAFTA), 
and the special qualities of the side 
agreements. While they responded to a 
political need, these institutions represent a 
new form of international democracy, which 
gives citizens of one nation the standing to 
seek to ensure enforcement of the laws of 
other countries. Negotiations of the labor and 
the environmental side agreements took place 
in a changed political environment. The new 
Clinton Administration in the United States 
brought a new dynamic to which Canada 
responded with good will. Civil society also 
took an increasingly important role and 
pushed for further development of NAFTA to 
include concerns about labor and the 
environment. Civil society was already an 
important element in the way the governments 
were developing NAFTA, even before it 
became increasingly visible in the context of 
the side agreements. Consul General 
Campbell indicated that the side agreements 
are fully consistent with the political climate 
reflected in the preamble of NAFTA, which 
states that the three governments resolved to 
“promote sustainable development; 
strengthen the development and enforcement 
of environmental laws and regulations; and 
protect, enhance and enforce basic workers’ 
rights.” 


Congressman Esteban Torres 


In this new era of globalization, 
governments face the challenge of promoting 
competitiveness and opening to the world 
economy. NAFTA provides a tool to this end. 
Consul General Campbell characterized 
NAFTA as bringing economic integration, but 
little political integration, and noted that trade 
policy increasingly impacts people in the 
areas of domestic regulation as well as 
bringing down trade barriers. The changed 
environment for the enforcement of domestic 
law as a result of the institutions created by 
NAFTA enable citizens in one country to have 
the legal standing to intervene in the law 
enforcement of other countries. Consul 
General Campbell drew attention to this 
innovation inherent in the side agreements, 
and mentioned that while it pressures 
government to demonstrate continuing 
transparency, it does not impede national 
sovereignty as long as governments keep 
abiding to the rule of law. 


Consul General Campbell conciuded her 
remarks by pointing out a double challenge 
facing governments. On the one hand, 


U.S. Representative, U.S. House of Representatives, District 34th 


The focus of this conference could not be 
more timely or important. This past year we 
have already witnessed a heated debate over 
whether to grant the President new Fast Track 
trade negotiating authority. In the next few 
weeks, the Congress will vote on an 
international financing package to replenish 


sense of urgency with which we undertake 
these debates. 

While these international policies differ in 
many significant respects, their impact on the 
world’s economies, and on our own 
communities in the United States, cannot be 
denied. in an ever expanding global 
economy, we no longer have the luxury of 
ignoring international policy and economic 
trends. These policies and trends affect 
virtually every segment of our daily lives. 
They affect the price of food we eat, the type 
of jobs we work, the wages we earn, and the 
very health and safety of the communities in 
which we live. 

But there is fundamental tie that binds all 
of these issues. There is a thread ‘hat runs 
through every international agreement and 
debate since the passage of NAFTA It is the 
reason why we are all here today. For the tie 
that binds all of our efforts is the recognition 
that the international movement of goods and 
Capital cannot be controlled or promoted 
without also addressing its impact on human 
rights, its impact on labor, arid its impact co: 
the environment. 

Whatever you think of NAFTA, no one 
can deny that it has forever changed the way 
in which we view international cooperation. 
Never again, will the United States enter inte 
a trade agreement, without first insisting that 
the rights of workers are secured and that our 
environment is protected. Never again, will 
the United States participate in multilateral 
efforts to stabilize faltering economies, without 
first insisting that those efforts be transparent 
and democratic. 

One simply has to look at NAFTA's 
institutions to see how the _ international 
debate on policy and trade has been 
Changed. The North American Agreement on 
Labor Cooperation (NAALC) is a prime 
example. It represents the first time in this 
country’s history that labor standards 
accompany a trade agreement. For the first 
time, the United States institutionally 
recognizes that labor condilions in one 
country have an impact on the domestic 
concerns of another. For the first time a trade 
agreement acknowledges that unless workers 
are free to select the union of their choice, 
they will not be adequately represented and 
will not be able to negotiate collective 


bargaining agreements that require employers 
to pay adequate wages and benefits. 

| am not saying that the manner in which 
these issues are addressed will always be 
sufficient. In fact, there are many people who 
believe that NAFTA did not provide adequate 
labor and environmental protections. Some of 
NAFTA's most vocal critics are here today. | 
include myself among ‘hose critics, 
particularly as it relates to the implementation 
of some of its provisions. But | am confident 
that the protections provided by NAFTA are 
only the foundation from which future 
agreements will have to build. | also believe 
that any efforts that fall short of these 
benchmarks, are doomed to failure. 

Unfortunately, President Clinton learned 
this lesson the hard way. Last Fall, President 
Clinton tried to obtain Fast Track authority to 
negotiate new trade agreements with Chile 
and the rest of Latin America. The President 
was warned that the effort would fail unless he 
proposed legislation that strongly addressed 
labor and the environment. But he moved 
forward with a proposal that was limited in 
these areas, and the proposal was defeated. 
His efforts failed for two simple reasons: he 
failed to fulfil his commitments on NAFTA, and 
he sought legislation providing fast track 
authority that fell short of the minimum labor 
and environmental standards established by 
NAFTA. 

instead of working to ensure that the 
institutions created by NAFTA were diligently 
implemented, the Administration allowed 
some of them to languish in bureaucratic 
limbo. Instead of heeding the lessons of 
experience gained with NAFTA, the 
Administration bowed to the wishes of the 
Republican majority in Congress who sought 
to roll back the worker and environmental 
protections provided by the Agreement. | 
know it was not easy for the President to work 
against the majority of Democrats in Congress 
on this issue. It was difficult for us to work 
against him. But the genie cannot be put 
back in the bottle. The rights of workers and 


a stinging defeat for the President and the 


not a deé‘eat. It was a victory for working men 
and women. It was a victory for our 
environment. It was a victory for progress. 
The defeat of Fast Track was a victory 
because it solidified the notion that protecting 
workers and the environment could never 
again be disregarded as a fundamental 
element of global trade. 

The lesson learned during the debate 
over Fast Track is one that will not soon be 
forgotten. Already we have seen the 
redoubling of efforts to ensure that the 
institutions created by NAFTA are given every 
Opportunity to succeed. More resources are 
being provided and unprecedented attention 
is being paid to the institutions that are so 
important to our future trade relations. | only 
regret that this lesson was learned so late. 
Because these institutions have proven that if 
properly implemented and enthusiastically 
supported, they can work. They must work. 
They will work. 

A prime example of this progress is the 
NADB’s environmental office. The NADB was 
created to help finance environmental 
infrastructure along the U.S. — Mexico border 
and to provide economic assistance to 
communities suffering job loss cue to NAFTA. 
The NADB’s environmental office has made 
slow but steady progress. it has had to 
overcome numerous structural and legal 
impediments endemic to the communities in 
which it operates. But the Bank’s staff has 
diligently and creatively sought practical 
solutions to these fundamental problems. | 
believe that today the NADB’s environmental 
Office is on its way to fulfilling the promise of 
its founders. 

The history of the NADB’s Domestic 
Window is another story altogether. The day 
President Clinton unveiled his Fast Track 
proposal, the Domestic Window had not 
approved a single loan. More than four years 
after the NADB had been established, the 
Domestic Window was a complete failure. 

Congress had fulfilled its commitment by 
fully funding the Bank within its first four years 
of existence. But the Administration allowed 
the institution to languish. Why aid this occur? 
| firmly believe that the Domestic Window was 
not fully implemented because the 
Administration feared that it would highlight 
the loss of jobs caused by NAFTA. It feared 
that this attention would harm future trade 


efforts. The fast trac, debate demonstrated 
that this was a shortsighted view. 

Since the defeat of Fast Track, an 
amazing change has taken place with the 
Domestic Window. Loan guidelines have 
been finalized, eligibility criteria has been 
established and loans have finally begun to be 
approved. Today, more than 100 loans have 
been approved in 17 states, for over $50 
million dollars. These loans have saved or 
created more than 2,500 jobs. All of this 
activity occurred in just the past six months. 
You could say the Fast Track debate was a 
lesson well learned. 

This lesson is also being heeded in the 
IMF debate. As | stated earlier, Congress will 
soon vote on an international financing 
package that would replenish the IMF. But 
unlike the Fast Track bill, the legislation is a 
model of progress. It will increase 
transparency and accountability within the 
IMF. It will provide greater labor protections 
and pay more attention to the environment. 
The IMF debate is not over. But we have 
already succeeded in helping to shape all 
future international policy debates. 

Because of NAFTA and the institutions it 
created, there will never be another debate 
about international trade or financial policy 
that does not take into account issues of 
worker displacement, wage depression or the 
impact of such policies on health, safety and 
the environment. The establishment of 
institutions whose very missions are to seek 
cooperation and agreement is indeed historic. 
| also believe that such institutions will be a 
necessary element of all future international 
discourse. 

This conference represents a_ timely 
opportunity for the leaders of the NAFTA 
institutions to collectively reflect, on who are 
together in one place for the first time, and on 
how the promise of free traue and economic 
integration can be fulfilled. The men and 
women participating in this conference have 
the knowledge, the expertise and the 
experience of the past five years to build upon 
the foundation for progress NAFTA has 


THEME 1: CHALLENGES OF THE NEW NAFTA INSTITUTIONS 


Rapporteur’s Report 


As NAFTA negotiations illustrated, North 
American integration poses important 
challenges for labor, the environment, and 
economic development. The result was the 
creation of a set of new North American 
institutions to address these challenges. The 
institutions were designed to address specific 
needs, and range from trinational, to bilateral, 
and to national organizations. For the first 
time, four years after NAFTA, representatives 
of these institutions were gathered around the 
same table to share experiences in 
institutional-building, and to share knowledge 
on their respective domain of action. This 
session offered a comparative analysis of the 
structure and performance of these 
institutions. The ultimate goal of this 
conference was to think about strategies for 
further cooperation between the three NAFTA 
countries, the different institutions, the three 
societies, as well as to cross-fertilize domains 
of action that are often considered distinct: 
labor, environment, trade, and economic 
development. 

In the months preceding the final vote on 
NAFTA by the House of Representatives in 
the United States, a contingent of new actors 
interested in labor and environmental impacts, 


struck a pact with the U.S. leaders in the 
NAFTA negotiations. The agreement would 
have probably failed if governments had not 
agreed to sit at the table anu include issues 
usually considered independent from trade 
negotiations: labor, the environment, and 
economic development. 

Out of these pressures rooted in civil 
society, emerged the new NAFTA institutions. 
What was particularly important in the United 
States at the time, was that pressures from 
civil society seized the opportunity to go 
beyond a simple rejectionist stance and 
proposed instead an alternative policy 
structure to address the effects of economic 
integration on labor, the environment, and 
local economic development. These 
institutions were sold to the public as being 


society. Six general themes came out of this 
discussion: 


“There is tremendous pressure to ensure that this investment results in 


tangible environmental improvements and there is a tremendous pressure from the 
public to ensure that these institutions actually help make a difference.” — Janine 
Ferretti, Commission for Envirenn-ental Cooperation 


“I think you have all seen a few articles over the past years about how the 
NAFTA institutions have failed to provide everything that was promised. [...] 
Everybody believed there was $3 billion in cash available and that the Bank just 
wanted to give it at. First of all, we don’t have $3 billion in cash, we have the 
power to lend §3 billion in cash, and therefore we must borrow it first. It is not 
Sree; you need to pay for it [...] The dilenuna is that there were tremendous needs, 
tremendous expectations, especially afier the political debate on NAFTA. But there 
was no money to address these needs. Political consensus cannot happen in 
vacuum. It happens when someone takes a lead to develop a solution.” — Victor 
Miramontes, North American Development bank 


# Rau! Hinojosa-Ojeaa raised the important 


issue of the mandate of the new NAFTA 
institutions. Each institution has focused 
on very particular dynamics -labor, 
environment, economic development- but 
none of them has developed an overall 
perspective built into their day-to-day 
operations. This conference was an 
attempt to begin to identify ways to frame 
the broader nature of the challenges 
posed by economic integration. How can 
these institutions work together on issues 
that are clearly intertwined? 


Four years after the creation of the 
But, as Javier Cabrera from the Border 
Environmental Cooperation Commission 
(BECC) indicated, it is easy eliminate 
newly created institutions. It is more 
difficult, however, to build the institution 
from ground zero. Between different 
peoples and communities, expectations 
and needs differ. These new institutions 


institutions working in the same area,” 
said Janine Ferretti of the Commission for 
Environmental Cooperation (CEC). In the 
case of the North American Development 
Bank (NADB), Victor Miramontes 
highlighted the gap between the promises 
of the agreement and the reality of 
building-up the institution. The Bank had 
to secure the capital before being able to 


particularly difficult because of the 
reliance on grant funding, on multiple co- 
financiers, and the necessity to pian for 
the long term. 


John McKennirey subtitled his remarks 
“Building New Public international 
institutions in North America’, a very 
accurate description of the mandate of all 
these institutions. Public participation is 
entrenched in the mandate of the two 
trinational and the two binational NAFTA 
institutions. This is a unique feature when 


“B\ ¢-‘inition environmental issues are local issues, by definition they are 
democratic because they touch people every day. But at the same time, there is a 
challenge for institutions such as a North American Commission for 
Environmental Cooperation to mean something, to be relevant to people.” — Janine 
Ferretti, Commission for Environmental Cvoperatior: 


“I have always believed that border communities can and will continue to 
teach federal governments |...] how to resolve certain local issues. This recognition 
differentiates the BECC and the NADB from other institutions. [...] Solutions do 
not come from capitals, but from the participants in the problem. [.../ You have to 
be there. You have to understand the problem. You have to prove to the con-munity 
that you are there for their interest, and not to apply a solution that they have not 
bought into.” — Victor Miramontes, North American Development Bank 


compared to older public institutions. The 
public has been calling very loudty for 
participation in an_ international trade 
context. The CEC, CLC, BECC, and 
NADB had to build appropiiate structures 
to respond to the public. (See Box 6 for 
m~re details on public participation in the 
CEC, the BECC, and the NADB, and Box 
1 for details 0.’ the CLC) 


One of the most interesting feat res of 
these institutions and of NAFTA in 
general is their unique way to address 
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both the issues of national sovereignty 
and transnational cooperation. As John 
McKennirey pointed out it “combines 
domestic rules with international 
procedures.” In the context of increased 
globalization, these public institutions play 


* These new institutions face the enormous 


Challenge of being relevant at the local 
leve!, in the lives of people and 
communities. Trinational institutions like 
the CLC and the CEC are operating at tne 


“I have been in conferences where people say that the problem with the labor 
agreement is that you can’t order the reinStatement of worker to his job, you can’t 
order the recognition of a union, or other corrections to some problems that 
occurred somewhere in North America. [...] What we have in these institutions are 
actually very substantial steps in what can be done at the international level, and 
that can feed back into domestic systems of government, of law, of democratic 
procedures, and of administration. These are feasible and meaningful st.ps thai 
support the rule of law throughout this whole vast continent. [...; These 
institutions are really doing something significant in terms of information, 
channels that were never there before. Countries are questioning and reviewing 
one another in their performance in enforcing their laws as governments. It’s 
troubling, it’s difficult, it’s hard work, it’s new, and I think that ultimately will be 
very significant.” - John McKennirey, Conunission for Labor Cooperation 


BOX 1; The Commission for Labor Cooperation 


STRUCTURE: The Commission for Labor Cooperation (CLC) was created under the North 
SAN CEE ae) REDE 


A Ministerial Council that oversees the implementation of the NAALC, supervises the activites 
of the Secretariat, and promotes trinational cooperative activities in areas of labor law, labor 
standards, labor reladons, labor markets 

A Secretariat that provides information through research and public reports on labor law and 
administrative procedures, trends and administrative strategies related to the implementation 
and enforcement of labor law, labor market conditions, human resources development issues 
such as training and adjustment programs, and acts as the general administrative arm of the 
Commission 

Three National Administrative Offices (NAO) that were created within the Department (or 
Ministry) of Labor in each country. The NAOs serve as points of contact and sources of 
information; and they receive and respond to public communications regarding labor law issues 
arising in another NAFTA country 


MANDATE: “Through NAFTA's labor supplemental agreement, the continental trading partners 
seek to improve working conditions and living standards, and commit themselves to promoting 
eleven labor principles to protect, enhance and enforce basic workers’ rights. To accomplish these 
goals, the NAALC creates mechanisms for cooperative activities and intergovernmental 
consultations, as well as for independent evaluations and dispute settlement related to the 


enforcement of labor laws." (Source: www naaic org/engiistvinfo/oroch _1.htm) 
Under the NAALC, each country has the obligations to: 


provide for high labor standards consistent with high quality and productivity workplaces 
effectively enforce its labor laws 

ensure access, transparency and due process of law 

ensure public information and awareness 

participate in cooperative activities between countries 

provide for NAO reviews, cooperative consultations and evaluations 


information and research. The Secretariat had to establish from ground zero a publication 
system to transiate, publish, and distribute reports in 3 countries; research suppod capecity. 
and a network of contacts with researchers, governments and academic centers. 

Evaluation of Committee of Experts: No committees have been set up yet, but they will be 
charged with conducting trinational reviews, in a “non-adversarial manner,” of pattems of 
practice of labor law in all three countries in North America. 

initial work plan for the Secretariat (3 volumes) The Secretariat has been working on a 
thorough description of labor laws in each of the three countries, and organized under the 11 
principles of the NAALC. This document incorporates the statutory and jurisprudence in these 
areas, and the administrative mechanisms of enforcement of those laws 

Labor market information. The Secretariat produced a report providing comparative labor 
market information 

Focus on Plant Closings and Labor Rights has been published 

Focus Study in the garment sector (sti in progress) 

Four-Year Review. Article 10 of the NAALC calls for a review of the Agreement within four 
years of its entry into force. The Secretariat has gathered comments from the  ublic, the 
NAOs, an international committee, academics, and academic literature. These comments will 
form part of a public report by the Council. 
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BOX 2: The Commission for Environmental Cooperation 


STRUCTURE: The Commission for Environmental Cooperation was created under the North 
American Agreement on Environmental Cooperation (NAAEC) to address regional environmental 
concems, help prevent potential trade and environmental conflicts and promote the effective 
enforcement of environmental laws. The Agreement complements the environmental provisions 
established in the NAFTA. It is composed of: 


o 


The Council, which is the governing body of the Commission and is composed of the highest- 
level environmental authorities from each of the three countries. The Council meets once a year 
(pert of this meeting is open to the public) 

The Secretariat, which implements the annual work program and provides administrative, 
technical, and operational support to the Council. The Secretariat has a budget of about US $9 
million 

The Joint Public Advisory Committee (JPAC), which is composed of 15 citizens appointed by 
the governments (five from each country). The JPAC advises the Council on any matter within 
the scope of the Agreement. it is expected to meet once a year or more around the time of the 
Council meeting. The JPAC is empowered to provide relevant technical, scientific or other 
information to the Council, including annual program and budget. It can conduct public 
consultations. in 1995, it met five times. It held three public consultations in 1996. In brief, it is 
Charged with much of the Council’s public outreach. 

National Advisory Committecs in each country to advise Council members 

Government Advisory Committees to advise on the implementation and further elaboration of 
the NAAEC (only Canada and the United States have established these committees) 

The Council can establish ad hoc committees and working groups 


MANDATE: “The CEC facilitates cooperation and public participation to foster conservation, 
protection and enhancement of the North American environment for the benefit of present and 
future generations, in the context of increasing economic, trade and social links among Canada, 
Mexico and the United States.” (Source: Www.Cec Org) 


In other words the broad mandate of the CEC is to: 


Cooperate on environmental issues of common concem to the three countries 
Promote the enforcement of environmental law 
Address trade and envionment issues 


Develop consensus on policies among joint parties and other key players 
Research: data base, technica! reports 

Addressing common environmental concems such as pollutants and human health; and bio- 
diversity 

Enforcement: Each country has *s own standards and enforces them. 

Environmentaltrade: Take a more pro-active stance to facilitate the meeting of certain 
environmental objectives through trade; research on the impacts and relationship between 
NAFTA and the environment; establish clearing house on environmental technologies to ensure 
that they can be used appropriately in North America 

Environmental Fund for Cooperation: available to cilizens groups across North America to 
pursue projects that are supportive of the agreement 
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BOX 3: The Border Environmental Cooperation Commission 


STRUCTURE: The Governments of Mexico and the United States agreed on arrangements to 
assist communities on both sides of the border in coordinating and carrying out environmental 
infrastructure projects related to water pollution, wastewater treatment, municipal solid waste and 
related matters. The Border Environmental Cooperation Commission consists of: 
e A Board of Directors, which is responsible for the certification of environmental infrastructure 
projects in accordance to criteria of sustainable development 
General Manager and staff both in Mexico and in the United States 


e Advisory Council 
“The BECC is the first binational institution that has staff in both countries. It is 


MANDATE: “The purpose of the Commission shail be to help preserve, protect and enhance the 
environment of the border region in order to advance the well-being of the people of the United 
States and Mexico. In carrying out this purpose, the Commission shall cooperate as appropriate 
with the North American Development Bank and other national and international institutions, and 
with private sources supplying investment capital for environmental infrastructure projects in ihe 
border region.” (Source: www .cocef.org) 


ACTIONS: Veo GBCG hao Geen exsletng ctetes, (seats, and ether pulls and private entise &: 


e certifying applications for financing to be submitted to the North American Development Bank, 
or to other sources of financing that such certification, for environmental infrastructure project in 
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BOX 4: The North American Development Bank (San Antonio) 


STRUCTURE: Located in San Antonio, Texas, the North American Development Bank (NADB) is 
responsible for facilitating financing for the implementation of environmental infrastructure projects 
certified by the BECC. The NADB hes @ binational Board of Directors consisting of six members, 
with equal representaton from both countries. The Bank's Managing Director is elected by the 
Board of Directors and musi be a U.S. or Mexican national, while the Deputy Managing Director is a 
national of the member country not represented by the Managing Director As of May 1906, the 
NADB had 31 staff members, with an approximate balance between U.S. and Mexican nationals. 


In addition, the Bank also designates funds for community adjustment and investment programs in 
the United States and Mexico in support of the purposes of NAFTA. Each goverment is 
responsible for developing its own program, independent of NADB operations in San Antonio. 


MANDATE: The mission of the Bank is to serve as a binational partner and catalyst in communities 
along the U.S.-Mexico border in order to enhance the affordability, financing, long-term 
development and cflective operation of infrastructure that promotes a clean, healthy environment for 
the citizens of the region. As a pioneer institution in its field, the Bank is working to develop 
integrated, sustainable and fiscally responsible projects with broad community support in a 
frarnework of close cooperation and coordination between Mexico and the United States. 


ACTIONS: The NADB's primary role is to facilitate financing for BECC-certified projects related to 
water supply, wastewater treatment and municipal solid waste management located within 100 
kilometers north and south of the U.S.-Mexico border. The NADB frequently serves as an advisor, 
providing basic guidance to communities that may require assistance with comprehensive, long- 
term infrastructure planning. As an investment banker, the NADB works to structure the most 
affordable and equitable financial package possible by locating funding from both public and private 
sources, as well as developing innovative and flexible financial instruments that can be tailored to 
the specific needs of each community. As a lender or guarantor, the NADB provides loans intended 
to fi financing gaps not covered by other sources, while its guaranties are designed to encourage 
financing from other lenders. To help make projects more affordable, the NADB also administers 
grant resources as a complement to its loan and guaranty program. 


The NAFTA Spirit: Combining Domestic Rules with international Procedures 
By John McKennirey 


A) NAALC in Comparison to NAFTA ones who brought this forward 


system of binational panels dealing with trade 
issues was Negotiated in the Canada-US Free 
Trade Agreement. This mechanism was 
transposed in chapter 19 of NAFTA. It uses 
domestic trade laws, as well as a binational 
panei that interprets domestic trade law and 
renders the decision. Thus, it combines an 
international procedural mechanism with 
national rules. 

There is also the example of the chapter 
on intellectual property rights. There is a 


Each country continues to set its own 


there is a general commitment to avoid using 
technical barriers to trade. Here again, it 
indicates a reliance on domestic rules as well 
as international procedures. 

This kind of approach is used in the labor 


efficiency of domestic rules. 

The NAFTA sets a context for these other 
agreements. It is the context of a free trade 
agreement and not one of a customs union. In 
customs union, each country accepts to have 
a@ common external tariff, which of involves 
setting a common international trade policy. 
We do not have this in NAFTA. Each country 
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sovereignty to make their own rules and to 
enforce them. 


THEME 2: FOUR YEARS LATER — NAFTA AND THE ENVIRONMENT 


Rapporteur's Report 


In this accelerated phase of globalization, 
the global environment is often mentioned as 
an example to illustrate the necessity of 
transnational cooperation to address issues 
that clearly ignore national borders. Yet, at the 
same time, the environment is a very local 
issue. Clean-up projects, toxic catastrophes, 
health and safety conditions, endangered 
species, over-population, or clear-cutting, are 
just a few examples of environmental 
transformations whose consequences are felt 
locally. 

The North American Free Trade 
Agreement (NAFTA), being part of the 
process of economic globalization, had to face 
these environmental challenges. The North 
American Agreement on Environmental 
Cooperation (NAAEC), known as the 
Environmental side agreement, was designed 
to address regional environmental concerms. 
The Commission for Environmental 
Commission (CEC) was created under this 
agreement, and is the only _trinational 


Cooperation 
Commission (BECC) and the North American 
Development Bank (NADB). What is 
interesting about this set of institutions is their 
complementarity. Whereas the CEC focuses 
on trinational cooperation and information 
dissemination, the BECC and the NADB 
emphasize local sustainable infrastructure 
development. 

The new North American environmental 
institutions were created to respond to political 
pressures. Nevertheless, after four years of 
implementation, more and more entities 
worldwide are looking at North America to find 


some interesting ideas on how to manage 
the 


Outlined in the Rio Declaration on sustainable 
development adopted during the 1992 Earth 


in pinpointing major challenges. The CEC, the 
BECC, and the NADB are designed around 


three broad principles: 


™* The CEC, the BECC, and the NADB are 
mandated ‘o seek public participation in 
their diffe ant projects. This can mean 
access to information, public hearings, 
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BOX 5: Rio Declaration on Sustainable Development, excerpts 


Sustainable Development: ...development that meets the needs of the present 


without compromising the ability of future generations to meet their own needs... 
Rio 1992 


The Rio Declaration outlines several principles such as: 

e The right to development must be fulfilled so as to equitably meet developmental and 
environmental needs of present and future generations. 

e In order to achieve sustainable development, environmental protection shall constitute an 
integral part of the development process and cannot be considered in isolation from it. 

e States should cooperate to strengthen endogenous capacity-building for sustainable 
development by improving scientific understanding through exchanges of scientific and 
technological knowledge, and by enhancing the development, adaptation, diffusion and transfer 
of technologies, including new and innovative technologies. 

e Environmental issues are best handied with the participation of all concemed citizens, at the 
relevamt level. At the national level, each individual shall have appropriate access to 
information conceming the environment that is held by public authorities, including information 
on hazardous materials and activities in their communities, and the opportunity to participate in 
decision-making processes. States shall facilitate and encourage public awareness and 
participation by making information widely available. Effective access to judicial and 
administrative proceedings, including redress and remedy, shall be provided. 

e States shall enact effective environmental legisiation. Environmental standards, management 
objectives and priorities should reflect the environmental and developmental context to which 
they apply. Standards applied by some countries may be inappropriate and of unwarranted 
eee 


The workshop highlighted the formidable governmental organizations often work 
task of responding to these three broad with limited resources. Thus, to research 
principles enshrined in the North American and prepare a petition to the CEC is not 
environmental institutions: accessible to all. Jorge Bustamerte 

mentioned that it was difficult to establish 
© In terms of public participation, people a dialogue between different political 


from the non-governmental sector raised 
questions about co-optation. To 
institutionalize environmental principles in 
conjunction with a trade agreement is 
very good; to mandate these institutions 
to seek public participation is even better; 


resources from the grassroots level to this 
institutional level. Moreover, non- 
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structures, in which concepts like public 
participation mean completely different 
things, from “clean elections” to citizens’ 
initiatives. The CEC, the BECC, and the 
NADB developed tools to remedy these 
shortcomings: broader access to 
information, grants to grassroots 
organizations, local community meetings, 
cooperative spirit (Please see Box 6). 


"he Roe of lhe New NA* TA Institut ors 


BOX 6: Tools for public participation in North American Environmental institutions 


COMMISSION FOR ENVIRONMENTAL COOPERATION: 

e At the national level, the side agreement sets the possibility, but not the requirement, for 
National Advisory Committees (NACs) and Government Advisory Committee (GACs) (article 17 
and 18). NACs were set up by the United States and Canada to advise their CEC Council 
member. They are composed of appointed people from environmental NGOs, academia, and 
business. GACs were also set up in the United States and Canada to bring in advice from 
different levels of government within the country. 

e Atthe Council level, the agreement requires that one Council meeting every session be open to 
the public (article 9(4)). Most importantly, the Council has its own advisory committee, the Joint 
Public Advisory Committee (JPAC) (article 16). JPAC is composed of five government- 
appointed citizens from each of the three countries. The committee is charged of much of the 
Council's public outreach and is empowered to provide relevant information to the Council, 
advise it on the annual program and the budget or any other relevant issues, and conduct 
public consultation. 

e At the Secretariat level, public outreach is conducted by dissemination of information through a 
resource center, the internet, the publication of reports (article 13). The Secretariat believes 
that access to information is very important. 

e At the community level, the Council established a North American Fund for Environmental 
Cooperation (NAFEC) in 1995. The Council sought to engage the “energy and imagination of 
the people of North America” by funding community-based projects relating to the objectives of 
the CEC. The Fund received C$2 million each year for 1996 and 1997 and C$1.4 million for 
1998. It has provided 69 grants for 1996 and 1997. 

e At the individual or civic level, articles 14 and 15 of the NAAEC provide venues for citizen 
submissions to the Secretariat asserting that a Party to the NAAEC is failing to effectively 
enforce its environmental law. The Secretariat determines whether the submission meets the 
Criteria and whether it merits requesting a response from the Party named in the submission. In 
light of this response, the Secretariat may recommend to the Council that a factual record be 
prepared, which is made publicly available upon 2/3 vote of the Council 

(Source: www.cec.c 
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The BECC is required to “establish procedures for giving written notice of, and providing 
members of the public reasonable opportunity to comment on, all applications for certification 
received by the Commission.” 


In other words, before ceri! ng an infrastructure project that meets ali the criteria of 
sustainability and that may be eligible for NADB financing, the BECC conducts public hearings in 
the community affected by the project. Are the local taxpayers willing to pay for this infrastructure 
through their taxes? Do the communities affec’.ed believe in the usefulness of the project? As Lynda 
Taylor, member of the BECC Board of Directors, pointed out: “Later these hearing committees 
themselves develop a iife of their own and they want to go on and do more in the community. 
Remember the border communities are new. And when you put new people together in a room, for 
one project they get ideas that go beyond thz* project. So there is a major empowerment effort that 
is going through some of the public participation.” 
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* In terms of the promotion of sustainable 


development, participants raised some 
concerns about the effectiveness of the 


new NAFTA institutions. NGOs mentioned 
that the progresses of these institutions 
are going at a rate much slower than the 


LuliOns 


coercive power given to the institutions. 
The CEC is not empowered to issue 
sanctions in cases of non-enforcement of 
environmental laws, and the BECC/NADB 
are not playing a surveillance, but rather a 
developmental role. Nonetheless, most 


participants agreed the CEC’s citizen 
submissions process is an effective tool to 
bring cases of non-enforcement onto the 
spotlight and thus pressuring 


severity of the needs. People are looking 
forward for “real action” and “concrete 
measurable outcomes.” But on the other 
hand, it was argued that four years to 


“I sense a feeling of despair about the shortcomings of these alternative 
instruments. Being a unionist, believe me it’s the triumph of hope over experience, 
I want to point out thut we have advanced some ways. First of all the principle of 
enforcing domestic laws is very good for Mexico because we have environmental 
laws but we didn’t have a lot of domestic enforcement. We have had shocking 
cases. For example a city near Mexico City where they paved the streets with waste 
which was highly toxic and created a lot of problems. We need awareness, 
organization, and community-involvement, these are the elements that can change 
things” — Alicia Sepulveda Nuftez, Sindicato de Telefonistas de la Repdblica 
Mexicana 


“When you come into the international arena, trying to impose your legal 
system on a country that has a totally different system, it just doesn’t work. The 
sovereignty issue comes up all the time. So you sign treaties or agreements, or 
other leveraging, instruments that attempt to solve the , soblem without necessarily 
penalizing somebudy. Where I was coming from when I did my “No Beef, No 
Teeth” criticism is that institutions are created to cover environmental problems 
but they aren’! cmpowered to do anything about them. But what I have learned in 
the BFCC process is that once you have that information, you can use it as 
leverage and pressure to get the country to do the right thing. That actually works 
more effectively. There will always be sovereign countries with their own systems 
and we have w figure out a way to achieve global standards, and ways of working 
together that makes sense globally” — Lynda Taylor, member of the BECC Board, 
and of the NGO Southwest Research and Information Center 


accomplish all of what these new governmems to act. Furthermore, 


institutions did, is uniquely effective 


promote sustainable development. There 
have been criticisms in the media and in 
the academic literature about the lack of 
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Stephan R. Barg from the International 
Institute for Sustainable Development, 
indicated that these new instruments 
need to be evaiuated in the context of 
other kinds of instruments, because a 
single instrument is rarely enough to solve 
problems. 
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BOX 7: institutional Development Cooperation Program (IDP) of the NADB 


“There is a fundamental need for local ownership. Local ownership means local 
organizational skills, but also local managerial skills. How do you manage your program, 
your process, your city, your public.” - Victor Miramontes, North American Development 


Bank 


The IDP aims at developing local managerial skilis essential for planning of long-term projects within 
@ community. It consists of non-reimbursable funds to assist public utilities in strengthening 
operating capabilities, enhancing financial performance, and increasing productivity and efficiency. 
As of May 1996, 30 projects in Mexico and 22 in the United States were launched in 42 different 
communities. They include regulation studies, management information systems, rate studies, 


In response to criticisms that these 
institutions do not produce enough 
BECC and the NADB are designed to act 
locally and thus in a very concrete and 
visible way. In this sense the CEC and the 
BECC/NADB are complementing each 
other. To effectively promote sustainable 
development locally, the NADB has 
developed an Institutional Development 
Cooperation Program (IDP) that aims to 
develop local managerial skills and 
institutional capacity within the 
comrnunity. This is necessary for the 
long-term vision of = sustainable 


development, especially when some 
communities do not have the legal and 
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financial networks needed to sustain 
infrastructure projects. 


Some participants urged the institutions to 


“In the agreement that created the CEC, it is noticeable that the anticipation 
of the drafters was a brave new world in which everybody was fighting. It’s about 
30 pages long and most of it deals with dispute-resolvtion. We cover disputes 
between countries, we cover disputes brought by individuals, we cover how you 
handle those all in articles 14 and 15, and 22 et. seq. The cooperation stuff is 
primarily in articles 20 and 21. We also have earlier articles, articles 6 and 7 with 
the idea that there would be fighting internally, that you as a citizen in North 
America should be able to sue your own country {...] but, if you chip away all of 
those things that have to do with fighting, you don’t have a lot of cooperation 
language left. Now interestingly the institution spends most of its time, I think, 
doing cooperation.” — Mark J. Spalding, Graduate School of International 
Relations and Pacific Studies, University of California San Diego 


“How to bring the private sector at the border into our institutions. Because 
this whole idex of accountability requires presence [...] The real task is to address 
the motives and incentives of the private sector, which is taking advantage in many 
cases of our history.” — John Bernal, "ember of the BECC Board of Directors and 
US Commissioner for the International Boundary and Water Commission 


These institutions, most participants 
agreed, are playing an important role in 
facilitating communication between many 
parties at all levels of government and 
between different agencies and civil 
society. There was a consensus that 
more involvement from the business 
sector was needed, both within the 
institutions and at conferences like this 
one. Some NGOs were concerned by the 


fact that the NAFTA institutions did not 


specifically develop principles _of 
corporate ethics and accountability. 


The CEC criticized the fact that there still 
have not been a meeting between 
environmental and trade ministers that 
would help bridge the gaps between trade 
and the environment. 


“What we are trying to do to through increasing cooperation between the 
government officials, is not only to bring the three countries together, but bring 
together two ministries within one country. Get them talking about common issues 
[...] My final point is that cooperation is occurring at all levels. Some of it is 
formal, some of it informal, some of it overt and public, some of it less public. 
There is a community-building effort going on in North America. It’s occurring 
within the environmental community. It’s occurring between communities, within 


countries and between countries.” — 


Environmen!«l Cooperation 


Four Years Later: NAFTA and the Environment 


By César Luna 


The objective of this presentation is to 
provide a critical discussion of the work of the 
NAFTA institutions related to the environment. 
Such discussion is directed at issues of 


this analysis is fundamental because as in the 
case of Environmental Healt’: Coalition, they 
often interact in local issues ~%7 have a direct 


perception of “real” r~ «>; or lack thereof 
with respect to cr) «.. se environmental 
issues. 

The Environ. ai Health Coalition 


(EHC) is a grarsroots environmental 
organization dedicated at the protectior of 


Sarah Richardson, Commission for 


human and environmental health in the San 
Diego-Tijuana Region. Some of its principal 
objectives are the protection, prevention and 
reduction of human and environmental threats 
created by toxics use and, the education and 
empowerment of communities affected by 
toxic pollution. For 18 years, EHC has been 
at the forefront of local environmental issues 


and technical support, EHC has achieved a 
great deal of knowledge and experience, as 
well as success. EHC, as a non-governmental 
organization, welcomes further discussion on 
the role of the NAFTA institutions and their 
effectiveness four years after their creation. 
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The underlying theme in this presentation is to 
challenge the NAFTA _ environmental 
institutions to take a more effective approach 
at solving border environmental problems. It 
is the position of EHC that at the present time, 
the NAFTA institutions have produced only 
minimal results to protect, correct or improve 
the severe environmental and human health 
conditions along the U.S.-Mexico border. 
With the current industrial growth along the 
border, these problems will only increase in 
number and in complexity if effective and 
honest binational cooperation is not reached. 
The following case studies illustrate this lack 
of effective and honest cooperation to correct 
an environmental problem. 


Case Study #1: Metales y Derivados 


Background: 

Metales y Derivados was a lead smelter 
and recycler of lead-based batteries located in 
the city of Tijuana, Baja California, Mexico. It 
operated in Mesa de Otay Industrial Park from 
1982 until its closure in 1994. Its parent 
company, a U.S.-based wholesale metals 
corporation by the name of New Frontier is a 
San Diego, California-based company still in 
existence. New Frontier's principal operation 
in Mexico under Metales y Derivados 
consisted of recovering lead, copper and 
phosphorous through the smelting of used 
lead acid batteries and other scrap materials 
that were brought from the United States into 
Mexico as recyclable products. 

The owners and operators abandoned the 
company in Tijuana after continuous 
complaints from the nearby residents and 
repeated sanctions by the government, 
leaving piles of hazardous waste behind. It is 
estimated that Metales y Derivados 
accumulated approximately 6,000 metric tons 
of lead slag, waste pole of by-products, 
sulfuric acid, and heavy metals such as 
antimony, arsenic, cadmium and copper. 

Lead affects almost every organ and 
system in the human body. it is a well- 
documented neurotoxin, which most severely 
affects young children. Lead predominantly 
affects the central nervous system and some 
of its harmful effects include premature births, 
smaller babies, decreased mental ability in the 
infant, learning difficulties, and reduced 
growth in young children. In adults, lead can 


cause abortion and damage to the 
reproductive system. It may also decrease 
reaction time, cause weakness in fingers, 
wrists, ankles and can affect memory. At high 
levels, lead can cause kidney dysfunction, 
coma and even death. (See Agency for Toxic 
Substances and Disease Registry (ATSDR) 
(Lead Fact Sheet, CAS# 7439-92-1 April, 
1993). 

Sulfuric acid is commonly used as an 
electrolyte in batteries. It is a strong or 
absolute irritant chemical. Due to its strong 
dehydrating and corrosive properties, sulfuric 
acid reacts with many organic materials with 
which it comes into contact. This reaction 
Causes, upon contact, immediate and severe 
tissue damage, respiratory damage as well as 
irreparable eye damage. Low level exposure 
to sulfuric acid causes irritation to the eyes 
and mucous membranes such as nose and 
respiratory tracts. Frequent respiratory 
infections, emphysema, and _ digestive 
disturbances have been related to long term 
exposure to sulfuric acid. (See Toxicological 
Profile for Sulfur Trioxide and Sulfuric Acid, 
Draft for Public Comment, U.S. Department of 
Health and Human Services, ATSDR 
September, 1997). 

Arsenic is found as an impurity in many 
metals and is a by-product of iad smelting 
operations. Arsenic compounds are corrosive 
to the skin. Skin abnormalities may be 
attributed to arsenic exposure such as 
discoloring or spots on the skin, and skin 
cancer. Other effects related to arsenic 
include liver and kidney injury, impaired nerve 
function and birth defects. (See Agency for 
Toxic Substances and Disease Registry 
(ATSDR) Public Health Statement, Arsenic, 
March, 1989). All of these hazardous wastes 
remain on the site completely exposed to the 
natural environment as the result of Metales' 
toxic reckless operations and abandonment. 
Seasonal winds and rainfall can carry these 
wastes to nearby communities. 

Colonia Chilpancingo, one of those 
communities, is located approximately 150 
yards from the Metales site. The community 
rests down hill from the toxic site and 
Petitioners contend that health problems can 
be caused or are being exacerbated by the 
Metales hazardous waste site. 


Role of NAFTA institutions: 

Metales y Derivados operated in the midst 
of the creation of the La Paz Agreement. This 
Agreement cailed for the return of hazardous 
wastes from U.S. companies operating in 
Mexico. Later, in 1988, the La Paz 
Agreement was incorporated into Mexican law 
under the General Law of Ecoloyical Balance 
and Environmental Protection (General Law). 
The owners and operators of Metales, 
recklessly disregarded these and other laws 
and left a toxic nightmare in Mexico. 

In 1994, the NAFTA institutions were 
created: the Commission for Environmental 
Cooperation (CEC), the North American 
Development Bank (NADB), and the Border 
Environmental Cooperation Commission 
(BECC). To date, none of the institutions 
have addressed issues related to illegal toxic 
waste sites such as binational enforcement, 
Cleanup technology exchange and emergency 
response communication similar to the 
Metales y Derivados case despite the severity 
of the environmental and health damage they 
pose. 


BECC and NADB 

The BECC and NADB were created to 
finance environmental infrastructure projects 
along the border. Besides the notable inter- 
agency's current lack of effective cooperation 
in fulfilling their funding purpose (as only 2 
projects have been financed out of 28 
certified), these institutions have other 
limitations. Most importantly, they were not 
designed to finance projects that could not be 
repaid, as in the case of Metales y Derivados 
and other toxic waste clean up projects 
despite the dire need to clean up existing sites 
and prevent new ones from being created. 


CEC 
The CEC on the other hand, offers 
different approaches to address 


environmental issues in a cooperative way. 
Its 1996 Annual Program _ incorporates 
language that could justify direct CEC 
activities to in cases such as Metales y 
Derivados. The Program states in part: "[t]he 
CEC approach to protecting human health 
and the environment focuses on reducing 
pollution risks and minimizing the impact of 
existing pollution across the continent.” (CEC 
1996 Annual Report, pg. 15). This means that 


the CEC could potentially focus resources to 
address the clean up of toxic waste sites. 
However, so far it has been up the people to 
“request” the CEC to act pursuant to its 
Annual Program rather than the CEC acting 
pro-actively. The citizen's petition process 
under Article 14 and 15 of the North American 
Agreement on Environmental Cooperation 
(NAAEC) provides the avenue for people to 
complain when a NAFTA country may not be 
effectively enforcing its environmental laws. 
However, this process is exhausting on the 
part of the petitioner who bears the burden of 
proof, is lengthy, is highly discretionary on the 
part of the CEC to issue responses and follow 
ups, and even on the best case scenario, it 
only has the power to conduct a “factual 
record”. Even when the Secretariat prepares 
a factual record (which is not a decision), the 
CEC has the discretion to publish it or not. 

Accordingly, A Metales y Derivados 
petition would face great obstacles before the 
CEC can render a favorable determination. 
Under the actual CEC process, it is unlixely 
that any remedial action would take place in a 
short term as the result of a citizen’s petition 
under the NAAEC. 


CASE # 2: Pacific Treatment Environmental 
Services 


On July 6, 1997, a mixture of chemical 
substances ignited into flames from Pacific 
Treatment, a U.S.-owned company that 
operated a transfer station for hazardous 
maquiladora waste. Firebombs exploded in 
the air over the neighboring factories of Otay 
Mesa Industrial Park in Tijuana, Mexico. Over 
two hundred tons of hazardous waste burned, 
including organic solvents such as toluene, 
acetone and xylene, paint dust, solid materials 
contaminated with solvents and paint, dirt 
contaminated with oil and empty chemical 
drums. The fire released toxic fumes that blew 
directly into residential neighborhoods fewer 
then 300 yards away. Based on the type of 
businesses serviced by Pacific Treatment, it is 
likely that chlorinated solvents were also 
present and burned. 

The negligent operations by Pacific 
Treatment created another environmental 
nightmare for the nearby residents of Colonia 
Chilpancingo. Ironically, Pacific Treatment 
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was located across the street from Metales y 
Derivados. 

The incident highlighted several serious 
breakdowns in binational environmental 


chemical emergencies. For example, in Mesa 
de Otay Industria! Park, one of the largest and 
oldest industrial parks in the city, not one 
single fire hydrant was operational to fight the 


most of the change will need to take place. 
So long as corporations consider labor and 
environment as a cost rather than as a long 
term investment, they will continue to find 
ways to undermine environment and nealth to 
maximize profits. The NAFTA institutions will 
have to undertake this issue and begin a shift 
in consciousness as we further expand free 
global markets. 
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study on plant closure and freedom of agreed principles and domestic labor 
association. in all of these, the difficulties of law: Because the C establishes 
unionization have been stressed by coon county. serogh 
conferees. The newly created NAFTA labor domestic realm, /the Secretariat of 
institutions seek to specifically address the Commission for Labor Cooperation 


“I think we have to admit that it is unrealistic to expect that an international 
agreement like the NAALC can be a kind of side or back door mechanism for 
changing domestic labor law. Reforming labor law in the United States to provide 
greater protection for workers is a job for the people of the United States and for 
the working people of the United States. lt requires political struggle, i requires 
obtaining the necessary majority in our Congress to pass laws that will protect 
workers and will remedy some of th: deficiencies in our law. In the same way that 
it ts the responsibility of Mexican workers working through their Congress to 
undertake whatever labor law reform they feel they need, and for Canadian 
workers in their national and provincial governments.” - Lance Compa, Cornell 
University 


“Of course we can't do away with national sovereignty. Countries are going to 
have to decide for themselves just how they are going to legislate, just how they are 
going to change their laws and so forth. But, it seems to me that increasingly we 
have the opportunity to look outside our own boundaries and to educate ourselves 
as to what other countries are doing to deal with similar problems. Of course, one 
can’t transplant intact a law or a system from foreign country, which reflects all 
kinds of specialized factors. You can’t transplant that to foreign soil and expect it 
to grow, but what you can do ts to study these other laws and systems and as a 
result of that begin to ask yourselves new questions about your own system, which 
might otherwise not have occurred to you. Here, in the United States in particular, 
we have been virtually solipsistic in our approach to these problems, thinking of 
ourselves as the center of the aniverse and not realizing thal in many ways, we are 
the odd man out, we have the system that everybody else thinks ts a litle goofy. 
Only by studying other systems can we come to realize that we have to look at our 
problems with a new perspective. That is the great advantage of comparative labor 
studies.” — Benjamin Aaron, University of California, Los Angeles 
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“Lie aumny governments around the world, the less of jole is 0 big deal and 


this in turn puts pressure in the reconciliation process in Mexico. The unions are 
told of the necessity to diminish their demands and reconsolidate towards the 
interest of the company. Many times this “necessity” could be true, but | would not 
believe the esuployers too much, being that they ave their strategies with naturally 
more information, investigation, and other resources thai allow them much greater 
economic capacity then that of the unions.” — Patricia Kurczyn, Facultad de 
Derecho de la UNAM 

“The fundamental problem when the plant closure occurs is that we do not 
have a complete system of social security. [...] We have to be much stricter in 
conserving the stability of the worker because tt is about family sustenance. When 
the wage levels are as low as they currently are, they create economic conflicts, not 
only in Mexico, but also in the entire world. We need to understand that defending 
welfare systems is very important. There are no savings in the homes of Mexican 
workers. When the worker ends up without a job, he/she will only have social 
security for up to eight weeks. This obligates us to be stricter in the defense of the 
stability of employment. The effects transcend into the political arena.” — Patricia 
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of plant closure to avoid unionization is a 
pervasive problem ali over North America. 
Commentators have stressed the 
importance of good social security 
measures to maintain labor stability in the 
case of plant closures (Please see 
comments by Stephanie Bernstein). 


within the unions, “there is no reason to 
hide this being that it does exist, therefore 
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1) FOUR YEARS OF EXPERIENCE UNDER THE LABOR SIDE AGREEMENT (NAALC) 


What Role Have the NAOs Played in the NAFTA Process? (U.S. Perspectiv _) 


By Irasema Garza 


The North American Agreement on Labor 


Cooperation (NAALC) is a historic agreement. 
In the United States it represents the first time 
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its domestic procedures, and also because Some of the features of the agreement: 


submissions have dealt with labor law issues § of the NAALC. The agreement is premised on 


creation of the agreement. For example, we —_— has been substantial media attention given to 


concem is the same as those voiced during The review process places these issues 
the NAFTA debate. The belief is that uniess on the agenda of high level government 
workers in the NAFTA countries are free to _— officials, who are obligated to address them. 


adequately represented and will not be What the agreement does not provide for 


agreements that require employers to pay The NAALC does not impose harmonized 
benefits. Employers, labor standards on the countries. Each 
will therefore, relocate, leaving thousands of country agrees to enforce its own laws and to 
States unempioyed, promote a set of eleven fundamental 


domestic institutions (NLRB) created to 


(1) Somewhat of a contradiction in the 
Agreement is that it recognizes that the 
NAFTA countries are sovereign nations and 
that they maintain that sovereignty, while at 
the same time it allows international oversight 
of dornestic labor law enforcement. Creating a 
ayy AU ag WF A 

has been challenging. This tension hes not 
been negative. It has enabled 
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countries engaged in the review process to 
creatively address issues. 


(2) Some groups, particularly in the 
United States would like the role of my office 
to include adjudication of individual rights in 
the submissions presented to us. Obviously, 
this would offend notions of sovereignty to say 
the least, this fact has made it difficult to sell 
the benefits of this agreement. On the other 
hand some in the business community view 

our role in the review of submissions as too 
ehh --p $y — 
interfering with the ability of business to 
function in the other countries. But as | stated 
earlier, the Agreement is gaining recognition, 
and internationally it is often mentioned as an 
option by workers engaged in labor dispute. 


(3) Mexico's primary concern in the 
implementation of the agreement has been 
that the review of submissions in particular, 
will have a negative impact on foreign 
investment. The challenge that will continue 
is how do we go forward with this important 
dialogue on labor standards given these 
concerns. 


Finally, since we are all represented here 
today, it is important we focus on how we can 
fully utilize and coordinate all of the NAFTA 
institutions in order to assure that working 
conditions and living and environmental 
standards are maintained and improved as 
trade and economic integration increase 


throughout the Hemisphere. 
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BOX 8: The Labor Principles of the NAALC 
Under the NAALC, the United States, Mexico, and Canada have committed themselves to 

promoting the following labor principles: 

1) Freedom of association and protection of the right to organize 

2) The right to bargain collectively 

3) The right to strike 

4) Prohibition of forced labor 

5) Labor protections for children and young persons 

6) Minimum employment standards 

7) Elimination of employment discrimination 

8) Equal pay for women and men 

9) Prevention of occupational injuries 

0) Compensation in cases of occupational injuries and linesses 

11) Protection of migrant workers | 


The NAALC creates four levels of treatment of “labor law matters” as defined in the Agreement. 

These four levels and their subject matter jurisdiction are: 

1) NAO REVIEW AND CONSULTATION 

e Scope of NAO Review. “Labor law matters arising in the territory of another Party” (the 
definition of “labor law matters” covers Labor Principles 1-11) 

¢ Scope of NAO Consultation: “The other Party's labor law, its administration, or other labor 
market conditions in its territory” 

e Individuals, unions, employers, non-governmental organizations or other private parties may file 
submissions seeking NAO reviews in accordance with the don .estic procedures established by 
the country’s NAO. 

2) MINISTERIAL CONSULTATIONS 

¢ Scope: “Any matter within the scope of this Agreement” 

e The labor minister of any NAALC partner may request consultation with another minister, with 
regard to any labor law matter reflecting Labor Principles 1-11. 

3) EVALUATION COMMITTEE OF EXPERTS (ECE) 

e Scope: "Patterns of practice by each Party in the enforcement of its technical labor standards” 
(technical labor standards are defined as labor law matters related to Labor Principles 4-11) 

e Asingle country may initiate the establishment of an Evaluation Committee of Experts following 
a Ministerial Consuttation. The ECE performs independent, non-adversarial analysis and 
recommendations covering all three NAALC countries’ labor law enforcement in the particular 
subject area raised in the request for an ECE. 

4) DISPUTE RESOLUTION BY AN ARBITRAL PANEL 

e Scope: “Alleged persistent pattern of failure to effectively enforce occupational safety and 
health, child labor or minimum wage technical labor standards.” 

¢ The S-member Arbitral Panels examine effective enforcement of laws related to Labor 
Principles 5, 6 and 9, and develop an “action plan” to remedy a persistent pattem of failure. 
Failure to implement the plan may resuil in fines or trade sanctions. 

NOTE: Matters subject to Evaluation and Dispute Resolution must be trade-related and/or covered 


by mutually recognized labor laws. 
Source: www nealc. orp/engiistvinfoforoch_7.him 
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Building Cooperation: The Canadian Experience 


By May Morpaw 


First of all, cooperation is such a pleasant, 
positive word. It just rolls off our tongues very 
nicely. And we don't think about what's behind 
it. But it is not a superficial word, it does 
require a lot of effort. We are talking about 
building consensus on issues that are very 
sensitive. We are not talking about 
compulsion or coercion, we are talking about 
positive engagement among equals, each 
from our own national perspective. Together, 
we are trying to forge something new that we 
call cooperation. And it must go beyond the 
surface if it is to last in the longer term. 

It was launched almost over night, with no 


was a bit of history between Canada and the 
U.S., but primarily on industrial relations 
issues and between our labor boards. 

| think in four years, we have gone from 
birth to toddler. | don't think we have gone 
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around. They may have little opportunity to 
create an in-depth relationship. Ministers have 
met every year and they are discussing more 
than this agreement. The goal is to develop a 
vision of a joint approach. The Council 
Designees bear the burden of day-to-day 
management of the Agreement. As senior 
Officials, they are responsible for the work 
program of the Secretariat and develop the 
strategies needed to meet set goals. In four 
years, they have creaied a functioning 
institution. | didn't say it was perfect and | 
didn't say it was mature. But it is functioning. 
And we are told that it has in fact been setting 
records in terms of how fast it was established 
and began to function. Information sharing is 
Critical as well as to know who the players are. 


(2) Secretariat: The Secretariat is in 
charge of promoting the agreement, make it 
better known and making sure actors know 
what they can do under it. It is also expected 
to produce a comparative body of knowledge 
on labor law and labor markets. 


(3) National Administrative Offices: The 
NAOs don't exist in the environmental 
cooperation agreement. They are in charge of 
cooperative activities and receiving public 
communications. In terms of the cooperative 
work program, | think we have been very 
ambitious. We held over 30 activities in four 
years. But, as could be expected, we have 
been a bit unfocused. | think this is 
understandable in that early on we wanted to 
do as many activities as possible, we wanted 
to show we were there and working. We were 
not necessarily strategic about it. | think that is 
not a bad thing either in the sense that it let us 
build a common base, the knowledge, the 
understanding and a bit of getting to know 
each other and being comfortable working 
with each other. We have this knowledge; we 
need to be more strategic in the longer term. 
We are currently completing a four-year 
review of the implementation of the 
Agreement and taking stock of both results to 
date and expectations for the future. 
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Challenges for Canada 


a * * i’ Canada, "Environment Canada, Human it to be. Although we did not have a formally 
Resources Development Canada, and the announced advisory committee until fairty 


some coherence to our external position on program, the themes, identifying speakers, 
labor and to carry this position forward in promoting the agreement to each other, and 

terms of the labor agreement here, but also encouraging participation 

with Chile in terms of labor cooperation, the Just looking ahead, Kim Campbell 

World Trade Organization, the MAI, the ILO, yesterday mentioned civil society, John 
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ee the design of the model of the agreement, but labor cooperation within the Summit of the 
me today only three provinces have signed it We §_ Americas initiative. In Canada, we have had a 
dt. continue to promote adherence but have not _iot of discussion lately about what we mean 
been successful yet everywhere. That means by civil society, what we mean by public 
that all provinces can participate in our participation. The counter to public 
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<i We have established a network with labor has to say. What the public has to say. New 
ey unions, academics, labor practitioners and _ instruments are appearing from the public. We 
other interested groups, but business need to hear from both 
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ll) ONE UF THE FIRST CASES UNDER THE NAALC: SPRINT 


The Participation of the Sindicato de Telefonistas de la Republica Mexicana in the Sprint- 


La Conexién Familiar case 
By Alicia Sepulveda 


On February 15, 1992, the principal 
telecommunication unions of North America, 
that is former CWC but now CEP of Canada, 
CWA of the United States, and STRM, formed 
a solidarity alliance for mutual help. The 
alliance aims at strengthening our respective 
organizations by forming a systematic and 
permanent union working relationship 
enabling better exchange of information, 
knowledge and experiences, as well as the 
realization of conjunctive activities and 
coordination of organization and mobilization. 
This alliance established a precedent of 
international solidarity with full union 
autonomy. Furthermore, during the NAFTA 


integration. It is important to note that there 
are different opinions on what the best way of 
achieving this would be. But in brief, this 


Conexion Familiar did not receive their 
commission fully. The unionization campaign 
organized by CWA was received positively by 
the 235 workers. 

In overt violation of a basic civic right, 
freedom of association, the plant closed down 
on July 14, 1994, exactly one week before the 
union vote. This election took place on July 
22. Sprint sent loudspeakers to notify the 
workers they were dismissed. The plant 
justified its gesture by arguing that LCF was 
loosing money, when a few months earlier it 
had hired a new President who was paid 
about $225,000 for the duration of his 
contract, on top of additional benefits and 
$800,000 for remodeling expenses of 
administrative offices. This closure was 
openly violating United States law, which 
require sending a prior notice of 60 days and 
severance pay. 

In the weeks preceding the closure of the 


“It’s an amazing story to understand what the workers felt. It was disbelief, 
basically, they recount to us. They collected their things in a little box they were 
given, and they spilled down to the street. As luck would have it, the local was right 
there. So they went over to the local to say: This is what’s happened! Well it was a 
shock to the local, and to myself that the company had done this. And to this day I 
remember very vividly, of course how these workers reacted to this.” — Virginia 
Rodriguez-Jones, Communication Workers of America 
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workers, mostly female heads of household, 
working at La Conexién Familiar (LCF), a 


that were doing the same work. Workers at La 
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because of union activities. Moreover, he 
ruled that disloyal practices were conducted. 
He further asked the company to send a copy 
of the resolution forcing the company to cease 
its anti-union activities to each worker's 
house. The Judge also instructed the 
company to refrain from threatening the 
workers, in written or oral form, from closing 
down the plant because of unionization; from 
questioning them about their union activities; 
from asking them to distribute anti-union 
material; from creating the impression it 
monitors union activities; from implementing 
changes in working conditions; or from 
intervening, coercing or restraining the full 
exercise of workers’ rights. 

In spite of CWA’s documentation and 
verification of more than 50 charges of illegal 
activities conducted by Sprint, and despite the 
fact that the company recognized having 
violated the law when its Vice-President 
falsified documents in order to “demonstrate” 
that Sprint was considering closing LCF much 
before union activities started, the sentence 
only required Sprint to send the written 
Citation. It didn’t consider the restitution of 
work or the payment of lost salary and 
benefits. The punishment did not represent 
the gravity of the legal violations that had 
been committed. 

It was striking at the reading of the citation 
how severely the Judge criticized workers’ 
declarations, which he considered poorly 
reliable since many of them used the same 
figures of speech, and since there were errors 
of pronunciation and syntax. On the other 
hand, the company’s testimony was given full 
credit, despite the use of a “falsified” 
document by one of its Vice-Presidents 
intending to demonstrate that the company 
had financial problems and needed to close 
down the plant because of this, and not 
because of union activities. Moreover, other 
public officials have recognized “having 
perfumed the pig” by presenting financial data 
as optimistically as it was ethically possible. | 
wonder if this attitude would have been the 
same if most workers had not been Latinas or 
if they had relied on university studies. 

Given the gravity of this, the CWA and 
Be ee oS oe 1995. 


signed by Canada, the United States, and 
Mexico in 1993. The National Assembly of 
STRM representatives unanimously approved 
this decision. The complaint was presented to 
the Mexican NAO on February 9, 1995. On 
May 31, 1995, the Mexican NAO, amongst 
other activities, emitted a notice making two 
recommendations: 1) to deepen the analysis 
of the relationship between freedom of 
association and the right to organize with 
plant closures; and 2) to conduct a ministerial 
consultation with Robert B. Reich of the 
United States and Santiago Ofiate of Mexico. 


On February 27, 1996, public hearings 
were held in San Francisco. Francisco 
Hernandez Juarez, General Secretary of the 
STRM, stated he was confident in the unity 
and solidarity of workers and their 
organizations, as well as in equal dialogue, in 
negotiations, in justice, in the rule of law, and 
in the institutions as the best means to resolve 
employer-employee problems. He manifested 
his preoccupation with the fact that LCF was a 
small example of the systematic anti-union 
attitude adopted by Sprint, a multinational with 
which Telmex maintained a strategic alliance. 
He further argued that multinationals ought to 
adapt to codes of conduct promoted by 
diverse organizations such as the Post, 
Telegraph and Telephone _ international 
(PTTI), now the Communications International 
(Cl). He asked that the current case be 
resolved favorably for the workers and that 
Sprint should not be able to open a plant in 
Mexico if it did not respect the rights of 
organizations and workers. Many other union 
representatives from all levels were present 
and exposed similar concepts. As suspected, 
Sprint representatives maintained that there 
were no violations of the law. 


Current situation 


Although many instances have given 
reason to the 177 workers, Sprint spent 
millions of dollars to avoid that justice be 
made. The National Labor Relation Board 
(NLRB) ordered Sprint to re-hire the workers 
and pay back salaries and benefits. This 
ruling was revoked by the Federal Appeal 
Court. The struggle continued nevertheless. 

On July 14, 1997, to commemorate the 
third anniversary of the dismissal, CWA 
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organized simultaneous demonstrations 
against Sprint in different American cities and 
other places around the world where Sprint 
operates. The degree of _intei-union 
cooperation was noteworthy. It served as an 
example to help prepare the International Day 
against Ameritech, scheduled for June 24, 
1998. 

One of the decisions coming out of the 
First continental Meeting of the Inter-American 
Women's Committee of the PTTi, held in 
Mexico city on June 11-14, 1997, was to 
submit an open letter from women union 
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image. It proposes, for example, that unions 
should know about Sprint's activities in order 
to tell consumers not to use its services and 
choose an independent company affiliated 
with Global One instead. 

These energies helped gain a recent 
victory in Northern California, where more 
than two thousand Sprint workers won their 
right to union representation in May 1997. 
Since then, Sprint's strategy consists of 
threatening not to sign the contract 
meticulously negotiated, and challenging the 
union's night to choose its representatives to 


workers to Mr. William Esrey, Director 
General of Sprint Corporation. The letter 


the negotiation table. 


“In December, the National Labor Relations Board ordered Sprint to rehire ail . 
the workers with full back payment and compensation plus interest. If you could & 
imagine, the workers were holding on to hope that it was possible to right and 
the decision. It was everything that they wanted except of course that they were 
going to re-open the piace. The estimate of this cost to Sprint was about $12-15 ie 
million. In the end, of course, the Sprint appealed it immediately within a matter of ey 
two days. Of course, it went to a district court, and the district court as you heard, re 
upheld Sprint’s appeal and denied workers anything at all. In fect all that was ever > ine 
given to the Sprint workers was a letter from Sprint saying that they admitted guilt EX, 
of certain violations of the labor law. And that was the end. The workers, still to s 
this day, expect that somehow they will be able to win, to make justice of what oy 
they suffered. In fact, it’s a momentum that took place there. The workers early 
on made up a sign that said, “Solo queriamos una union”; “All we wanted was a 
union.” In every demonstration, they carried this tired banner.” — Virginia 


Rodriguez-Jones, Communication Workers of America 


announced the women’s decision to join 
LCF’s activities and support the workers. The 
letter was also signed by companion 
communication, bank, electronic, streetcar, 
and Social Security workers, amongst others. 


Conclusion 

Within the context of the four-year review 
process of the side agreements, | propose the 
following to make the labor side agreement 
more effective: 
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It was publicly unveiled in July 1997. In (1) It is necessary to simplify the ae 
August of the same year, during the XXVII procedures to submit public communications. we! 
Communications Intemational held in resources can undertake such an endeavor. tiie 
Montreal, Quebec, Canada, there was a _ However, the majority of violations are 1 Be 
demonstration of more than a thousand directed against groups that are trying to get ie 
delegations. There is an on-going campaign their union recognized, and thus that do not i 


have such resources. 

(2) In Mexico we say, “Justice delayed is 
not justice.” It is thus necessary to establish 
time limits in the reviewing process and in the 


(3) In this sense, we ought to make sure 
the labor side agreement's resolutions are 
enforced. This requires a serious analysis of 
the impact of possible trade sanctions, 
because the experience to date, illustrates 
that they harm workers twice more than the 
companies. This is because the burden of 
trade sanctions usually fall on the shoulders of 
the poorest. We need to find ways to apply 
the sanctions directly on the faulting 
companies. 

(4) We need to strengthen the trinational 
cooperation and exchange of knowledge 
mechanisms in the field of labor relations, but 
also in terms of putting together public 
communications and analyzing resolutions. 

(5) It is necessary to modify the current 
Classification of labor principles eligible to go 
through the entire review process of the 
NAALC. Currently, freedom of association and 
the right to organize, the right to bargain 


collectively, and the right to strike can only be 
subjected to the “review and consultation” 
level of treatment, while they are the most 
frequently violated rights. 

(6) It is necessary, finally, to promote the 
furmation of “experts” coming from a union 
background in order to be able to analyze 
public coinmunications from the perspective 
of the world of work. 


These are proposals coming out of my 
desire to perfect an instrument which, despite 
its limitations, has permitted to increase the 
inter-union bonds between American, 
Canadian, and Mexican organizations. These 
bonds have helped forming concerned 
workers and have given us a forum of 
denunciation with a world impact. The only 
thing missing is to find a way to use these 
advances to concretely benefit workers. 


lil) PLANT CLOSINGS AND LABOR RIGHTS: A STUDY 


Plant Closings and Labor Rights: A Summary of the Report by the Secretariat of the 


Commission for Labor Cooperation 
By Leoncio Lara Saenz 


What did the Council of Ministers 


commission? 


The Council of Ministers commissioned a 
study on the effects of sudden pliant closings 
on freedom of association and the right to 
organize in each country. The major research 
questions were: 


Questions and methodology 


(1) What are the primary consequences 
of sudden plant closings on the right to 
organize a union and the ability of unionized 
workers to adapt and respond to the current 
situation? 

(2) How can the principle of freedom of 
association and the question of plant closings 
be analyzed within each country’s system? 
How to better enforce domestic law and 
prevent these types of action? 

(3) What is the record of labor tribunals 
and courts on these issues in each country? 


(4) How do laws and policies mitigate the 
economic effects of sudden closings on 
workers? 


The Ministers have given us the 
rasponsibility of a “hot potato”. We decided to 
produce a report that respects the principles 
of the agreement on labor cooperation. We 
compared principles of compliance to the law 
in each country. It is fundamental at the end of 
the 20” century to establish a scheme of 
North American integration that respects both 
the legal and the economic perspectives of 
each country. The study endeavored to 
outline the judicial, economic, and political 
principles underpinning the integration of 
Mexico, Canada, and the United States. 


Important conclusions 
In North America total plant closures are 


not common. This study used data for a 
period of five years between 1992-1996. We 
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found that within Mexico there have been 
extensive plant closings, but mostly due to the 
economic crisis faced by this country. There 
have been, however, some instances where 
the “mutual consent’ clause of the Mexican 
Federal Labor Law, which classifies the case 
as a conflict of economic nature and exempts 
it from the labor law framework, have been 
used. But overall, our study has found that 
complete plant closings in relation to union 
organizing drives are rare. More common in 
the United States context are partial plant 
closings, such as involving a reorganization of 
a specific department or lines of production. 


Th 
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The second most important conclusion is 
that the usage of threats of closing the plant in 
the context of a union organizing campaign is 
quite common in the United States. In the 
case of Mexico, it is more difficult to analyze 
the use of this kind of threats because the 
instruments to test the employer's motivation 
in closing the plant are rarely used. 

In sum, the overall recommendation is 
that the reinforcement of cooperation in all 
three countries strongly helps to create a 
more efficient enforcement of labor rights and 
a more effective administration of these laws. 


The insufficiency of Present Legislation in Addressing the Challenges of a Rapidly 


Evolving Labor Market 
by Stephanie Bernstein 


The Commission for Labor Cooperation’s 
study, Plant Closings and Labor Rights’, 
which was presented to the Council of 
Ministers as a follow-up to the “Sprint” case, 
raises some important questions regarding 
the rights of workers when faced with plant 
closings and layoffs. Although the main issue 
examined in the study is the relationship 
between plant closings and union activities, 
worker displacement in general is also 
discussed. For this reason, the focus of these 
comments will not only be on the impact of 
plant closings on freedom of association, but 
also on the more general context surrounding 
employment insecurity and the insufficiency of 
present legislation in addressing the 
challenges posed by a rapidly evolving labor 
market. More specifically, the plight of 
unorganized labor when faced with layoffs 
neads to be explored to bring to light the scant 
protection afforded workers with little or no 
bargaining capacity. As well, the adequacy - 
or inadequacy- of present legislation in 
Quebec (and elsewhere) for the protection of 
workers in so-called “non-standard” 
employment needs to be reviewed in a 
context of increasing employment insecurity 
experienced by growing numbers of workers. 
Finally, some suggestions are offered on 
further activities, which could be foreseen 
under the North American Agreement on 
Labor Cooperation (NAALC) to gain a better 
understanding of these issues. 
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A preliminary remark is in order as to the 
division of legislative powers in Canada. 
Workers in Canada are in the majority 
covered by provincial labor legislation, since 
the employee-employer relationship is 
constitutionally governed by provincial 
legislative action, with the exception of a few 


comments will therefore mostly be restricted 
to the situation in Quebec, one of the few 
Canadian provinces to have adhered to the 
North American Agreement on Labor 
Cooperation. 

Since the Plant Closings and Labor 
Rights study provides a relatively exhaustive 
description of the pertinent legislation and 
judicial doctrine in North America, it is not 
necessary to retrace the legislative framework 
Surrounding plant closings due to union 


principle, following a 1981 Quebec Labor 
Court decision*, an employer is free to close 
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jurisdictions offer better protection in - 
regard and condemn plant closings based or: 
anti-union animus‘. On the other hand, 
Quebec has historically adopted avant-garde 
legislation compared to most other Canadian 
jurisdictions in several respects: anti-sirike- 
breaker legislation and the , egisiative 
extension of collective agreements’ to certain 
non-unionized workers are two examples. 
The present judicial doctrine on plant closings 
to avoid unionization would therefore appear 
to be anomalous in the context of the Quebec 
labor relations legal tradition. 

It bears reminding that plant closings for 
union activities, or the threat of closure, are 
but one manifestation of the employment 


Plant closings, mass layoffs or the threat of 
layoffs, not because of union activities, but 
because of economic imperatives, 
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than preventive, since they do little to limit 
worker 

In a non-unionized context, an employer 
is under no obligation to justify the choice of 
workers to lay off according to criteria such as 
seniority. The only potential limitation of this 
management right is that the employer cannot 
use these layoffs to get rid of certain workers 
for reasons not related to economic or 
technological imperatives, i.e. he cannot use 
tro yet an 0 pretant fer unjust dominaate. 

~ workers’ only due is prior notice of layoff: 


Obligation to train workers in the use of new 
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Commission for Labor Cooperation, 1997). 

? The other provinces to have adhered are 
Alberta, Manitoba and Prince Edward Island. 

> City Buick Pontiac v. Roy, (1981) T.T. 22. 

* See footnote 1. 

* See the Collective Agreement Decrees Act 
(R.S.Q., c. D-2) which permits the extension of 


sector have also been targeted for repeal. 

* See Garnett Picot, Zhengxi Lin and Wendy 
Pyper, “Les mises & pied permanentes”, 
Perspectives, Autumn 1997, at 50 (Statistics 
Canada Cat. no. 75-001-XPF). 

” A series of laws provides for limited 
protection in the case of unjust or disciminatory 
dismissals, and for minimum prior notice in the 
case of lay-offs. See for example: the Quebec 
Labour Standards Act, R.S.Q. c. N-1.1, arts. 82ff, 
122 and 124; the Quebec Charter of Human Rights 
and Freedoms, R.S.Q., c. C-12, arts. 10, 16 and 
49; the Quebec Civil Code, S.Q. 1991, c. 64, arts. 
2085ff. 

* See footnote 1. 

* Manpower Vocational Training and 
Qualification Act, R.S.Q., c. F-5, art. 45. 

In Quebec, non-unionized workers cannot 
be dismissed without just and sufficient cause if 
they have three years of service for the same 
employer. Economic necessity is considered to be 
a just cause in Quebec case law. See the Labour 
Standards Act, R.S.Q., ¢. N-1.1, art. 124. 


ihe New NAFTA Institutors 


'' See the Employment Insurance Act, R.S.C. 
1985, c. E-5.6, and Regulations. 

" Act to Foster the Development of 
Manpower Training, R.S.Q., c. D-7.1, arts. 3ff. 
See generally Fernand Morin and Jean-Yves 
Britre, Le droit de l'emploi au Québec 
(Cowansville: Wilson & Lafleur, 1998) at 699 ff. 

"Act to Foster the Development of 

Training, arts. 44.1 ff. 

* See Commission for Labor Cooperation, 
North American Labor Markets: A Comparative 
Profile (Dallas: Bernan Press and the Commission 
for Labor Cooperation, Dallas, 1997) at 40ff. 

'S See Dominique Perusse, “Travailler chez 
soi”, Perspective, Summer 1998, at 17 (Statistics 
Canada, Cat. no. 75-001-XPF) 

'© See Internationa) Labour Office (ILO), 
World Labour Report 1997-98: Industrial 
Relations, Democracy and Social Stability 
(Geneva: ILO, 1997). 
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AD AA RO ON NR ign s AARe Rpt Me ante 


“I think the current institutions have sufficient capability for action within 
their mandate |...] It is within these mandates that we need to continue working to 
respond to the demands that were presented here. We think these are extremely 
Se EN FO SERED ONS Eo SN eS Se 
with NAFTA stay extremely respectful of each country’s internal aspects.” 
Ricardo Ochoa, Mexican Secretariat of Finance and Public Credit (Secretarih de 
Hacienda y Crédito Paéblico) 
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“In 1993, together with the National Council de la Reza, Mexican-American 
Legal Defense, and « est of other organizations and individuals such 
Congressman Esteban Torres and a group of key US Democratic members of the 
Congress, we struck « Faustian pact to support NAFTA in exchange for he 
creation of worker-training adjustment programs, e NADB, cic. This pact included . 

| @n dlilance with the private sector and my organization and others thal were not 
likely to support NAFTA tetiially, ted were broughi te a conclusion that i was - 

«Something important and necessary te de under certain conditions, that there wasa 

| moment, @ tilsterical conjuncture that could not be ignored.” ~ Amtonto Goncaies, | 
Wiliam C Velioquer Geatitate . 
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With the increasing pace of globalization, 
these national institutions are very important 
as they are acting as buffer for social policies, 
labor rights, and sustainable development. 
The popular belief about globalization states 
that it puts enormous pressures on national 
states to cut on these policies. Nevertheless, 
within the context of NAFTA, national states 
have been able to create their own institutions 
without too much fear of capital and 
employment flight. This is due, in part, to the 
cooperative climate provided by the labor and 
the environmental side agreements, and to 


their mechanisms to ensure respect of the 
rule of law. As Ricardo Ochoa, of the Mexican 
Secretariat of Finance and Public Credit 
indicated, NAFTA has institutionalized the 
relationship between the US and Mexico. 

Nevertheless, as Dalil Maschino, Senior 
Economist at the Secretariat of the 
Commission for Labor Cooperation, pointed 
out, even if governments were successful in 
implementing these crucial programs, it does 
not take into account structural changes in 
labor markets. The field of application of labor 
law usually targets full-time regular jobs, thus 
leaving the informal and quasi-informal 
workers on their own. New policy tools are 
required to help part-time workers, home 
workers, self-employed workers, workers in 
the underground economy, adjust to the new 
North American economy. This is true, one 
could add, for all three countries and not only 
for Mexico, as there are some parallels to be 
drawn between Mexico's informal sector, and 
Canada and the United States’ quasi-formal 
sector. 


1) THE AMERICAN EXPERIENCE WITH TRADE ADJUSTMENT PROGRAMS 


The United States provides assistance in two major areas: community economic 


development and worker training assistance. 


The US Community adjustment and investment program (CAIP) 


The CAIP involves the coordinated efforts 


The program operates as a "development 
catalyst" — assisting where shortfalis exist in 
Capital availability in commercial lending 
markets for start-up or expansion efforts 
within communities that have experienced 
significant job losses. It combines the efforts 
of the NADB with certain Federal agencies, 
local financial institutions and financial 
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“One of the issues that has been debated and that has not yet been resolved — Pe 

very effectively, is that we're looking at the issue of geography, and the economic | Ry 

impacts of job losses and of plant closure within a geographical area [...j] We're bc 
not looking at these workers, we're looking at that area... So we're saying if I can 


for the commitice. The argument was that it’s much more complicated to try and 


intermediaries to meet financing needs for 
business opportunities. 

The CAIP was established to encourage 
and foster economic opportunities within 
communities that have been impacted with job 
losses that are connected with the 
implementation of the North American Free 
Trade Agreement. Thus, before the program 


significant economic impacts within the 
community, that is a discrete geographical 
area. This requires evidence of two factors: 


(1) evidence of significant job losses 
associated with the passage of NAFTA (since 
January 1994), and 


opportunities within communities that have 
experienced job losses that are associated 
with the passage of NAFTA. It is intended to 
operate as a community development bank. 
Borrowers must be able to repay the financial 
assistance provided by the program, and must 
evidence an inability to obtain such financing 
from other sources on reasonable and timely 
terms and conditions. 


(Source: www. nadbank.org/nadbank/ 
english/caipp.htm) 


The NAFTA-Transitional adjustment assistance program of the US Department of Labor 


(NAFTA-TAA) 


of 1974. The TAA program was modified 
significantly in 1981 and 1988 as its emphasis 
shifted from being primarily an extended 
income support program to focusing 
increasingly on assisting worker readjustment 
through development of new skills, which are 
more marketable in the new global economy. 
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in 1994, @ new NAFTA-Transitional 
Adjustment Assistance program (NAFTA- 
TAA) was enacted as part of the NAFTA 
implementing legislation. Whereas the regular 
TAA program covered workers displaced by 
imports from any country, the NAFTA-TAA 
program focuses on workers displaced by 
imports or shifts of production to Mexico and 
Canada. In establishing this program, the 
Congress sought to further emohasize the 
retraining aspect of adjustmen: assistance by 
applying enroliment deadlines and training 
participation rules which do not exist in the 
regular TAA program.” 

Workers certified as eligible are entitled 


(1) Federally-funded skills training of up 
to two years 

(2) Income support while in training at the 
same level as their Unemployment 
insurance level 

(3) Job search allowances 

(4) Relocation assistance 


to 


There is also assistance available for 
“secondary workers” under Title Ill of the Job 
Training Partnership Act (JTPA). This 
provides assistance to workers who are 
employed by firms, which supply directly 
affected firms or finish products of directly 
affected firms. 

There is a “concern that the NAFTA-TAA 


under NAFTA-TAA. In fact, the vast majority 
of workers who are certified under both 
programs elect to receive their benefits under 
the less restrictive TAA program.” 

“Both the TAA and the NAFTA-TAA 


expansions and enhancements of the 
program: 

(1) Adding Shift of Production as a 
Criterion for certification of workers for 
regular TAA, so that workers can be 
certified solely on the basis of their 
employers decision to — shift 
production to another country 

(2) Cutting the certification time for 
reguiar TAA cases to 40 days from 
the current 60 days 

(3) Increasing the training cap for TAA 
from $80 million per year to $120 
million per year and establishing an 
Adjustment Assistance Contingency 
fund to ensure that funding for TAA 
benefits and services remain 
available 

(4) Make the early enrollment in training 
requirements which currently exist 
under NAFTA-TAA less restrictive 
and introduce’ limited waiver 
provisions which facilitate workers 
selection of the training most suitable 
to their needs 

(5) Ensure that rapid response services 


Administratively, the Administration is 
committed to further expanding outreach in 
order to increase the visibility of the TAA and 
NAFTA-TAA programs and, particularly, the 
secondary worker provision that | mentioned 
previously. Also, the Department is currently 
implementing a performance measurement 
system which will track the outcomes for 
workers who receive TAA and NAFTA-TAA 
benefits and services” 


(Source: Presentation by Don Beale, 
NAFTA-Transitional Adjustment Assistance 
Program) 
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ll) THE MEXICAN REACTION TO THE POSITIVE AND NEGATIVE EFFECTS OF TRADE 


Mexico had to rebuild its economy after 
being hardly hit by the profound economic 
crises of 1982 and 1995. In the past decade, 
the Mexican economic policies shifted from a 
closed to an open economy. Today, Mexico is 
the first exporter in Latin America, and tenth in 
the world. “We are the United States’ third 


Mexico strongly supports the NADB. It is 
@ very important instrument to address 
environmental problems on its northern 
border. NADB's Institutional Development 
Cooperation Program (IDP), and its 
environmental infrastructure program, are two 
very important tools for Mexico. The Mexican 
Domestic Window of the Bank had a slow 
beginning, in part because of the economic 
crisis. Mexico has decided to use the existing 
institutional infrastructure in order to reduce 
the operational costs of the program. So far, 
two or three projects have been certified. 

Mexico has also implemented a program 
for employment, training and defense of labor 
rights called Programa de  Empiléo, 


“We are putting in place programs because we do not think that lsolated input 
by firms or competitiveness based only on low-cost pattern of production is good. 
Training, education of labor, something else has to be done and not only the trade 
liberalization measures of the agreement. The government is commitied to these 
institutions, particularly the NADB. In the middle of the crisis, we put every capital 
required in the bank, never delayed, because we certainly agreed that NADB was 
an important instrument to help solve some of the problems on the border. We 
recognize that free trade is not only positive but also negative.” — Ricardo Ochoa, 


Secretariat of Finance and Public Credit 


Mexico's willingness to open its economy to 
the world. The results show that it helped the 
country raising itself out of the deep economic 
crises it went through. 

NAFTA also had positive effects on 
Mexican compliance to higher environmental 
and labor standards. “Since the signature of 
NAFTA, 57% of Mexican enterprises have 
invested to comply to environmental 
standards,” said Mr. Ochoa. Moreover, “the 


Capacitacién y Defensa de los Derechos 
Laborales 1995-2000, that came out of 
consultations conducted by the Secretariat of 
Labor and Social Planning in April 1995. The 
program aims at facilitating cooperation 
between all participants in the labor market, at 
fostering sustainable labor productivity and a 
culture of quality production, better salaries 
and health and safety conditions, as well as to 
develop mechanisms of defense of labor 
rights. Basically, the program is designed to 
help the labor force develop high productivity 
rather than relying simply on a low-cost factor. 
It includes the participai many 

Secretariats aid the 


governmental 
development of different sub-programs: 


(1) Consolidation of labor market supply 
and demand through better cooper- 
ation between training institutions and 
employers, and training for 
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unemployed people (Servicio 
Nacional de Empiéo, and the 
Programa de Becas de Capacitacién 
para Trabajadores Desempleados) 

(2) Amelioration of employment centers 
and contribution to the growth of 
productivity and competitiveness of 
enterprises (Programa Calidad 
Integral y Modemizacién, which 
provide financial and technical 
suppor. to small and medium 
businesses) 

(3) Development of technological, 
methodological and financial basis for 


and Social Planning) 

(4) Facilitation of worker mobility and 
training and establishment of a skill 
certification process independent of 
school formation 

(5) Broader dissemination of information 


rights by strengthening labor justice 
institutions and tribunals 

(7) Fostering economic development to 
create sufficient employment to 
absorb the natural increase of the 
active population by consolidating 
conditions of judicial security for 
economic activities; and by promoting 
efficient use of resources and by 
applying pertinent environmental and 
sec.sral policies (Plan Nacional de 
Desarrollo 1995-2000, based on an 
inter-institutional cooperation, the 
Alienza para el Crecimiento) 

(8) Orientation of sectoral policies 
towards the strengthening of 
concertation mechanisms in order to 
identify regional priorities, to foster the 
active participation of concemed 
parties; and towards the betterment of 
the administration and procuration of 
labor justice 


(Source: www.stps.gob.mx/300/ 
300 0054. htm) 


ll) THE CANADIAN EFFORTS TO COPE WITH GLOBALIZATION’S PRESSURES ON 


SOCIAL AND ECONOMIC LIFE 


Given that in Canada, only 10% of the 
labor force falls under federal juvisdiction, 
each province has different labor laws and 


Québec) indicated, “negotiations in the . 
ratification of the agreement created the 
Climate, the dynamic, a mind-set that helped 
to speed-up government reforms and 
incorporate adjustment programs. NAFTA has 
set in motion forces that are pushing 
economies to be more competitive. in fact, 
competitiveness has become the daily watch 
word for us”. Quebec has decided to focus on 


or specific areas. The government's five 


GDP and is one of the most open provincia! 
economy in Canada, which exports 42% of its 


GDP (Source: Ministére des Finances du 
Québec 1995). 


(2) Healthy public finances: The government's 
project is to have a balanced budget in the 


social policies and education. According to 
Statistics Canada, in 1997, the unemployment 
rate for University graduates in Quebec was 
oS oe) 3 ee 
those 
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¢ Accessibility of various types of 
training, at all levels of education; 
Fight against illiteracy; 


various players in the continuing 
education field; 
e Recognition of the role played by 
community groups. 


aire ~o~ —- 9 —e— - 


unions and community groups. 

e It establishes the joint management of 
employment measures such as 
employment insurance and social 
assistance. 

e The government has increased the 
funding of the program in order to 
create more active measures for 
employment. 

e Fifty percent of the budget is devoted 
to training unemployed workers. 

e Corporations are required to invest at 
least 1% of payrolls in worker training. 
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The Limits of Labor Policies and Programs with Respect to the Informal and “Quasi 


Formal” Sectors in North America 
by Dalil Maschino. 


NAALC is based on the assumption and 
conviction that domestic labor standards lay 
a positive role in facilitating the adaptation of 
the labor markets to North American 
economic integration. They establish a 
threshold for companies trying to adapt to 
competitive pressures by cutting labor costs 
below acceptable levels. Labor standards 
also protect the competitiveness of firms that 
choose to compete by investing in capital, 
technology and human resources. Full 
compliance with labor standards is therefore 
as important as the technical level of these 
standards. It is usually assumed that 
traditional enforcement policies (such as an 
efficient administrative treatment of the 
complaints, visits of work places by inspectors 
and easy accessibility to labor courts) are 
sufficient to obtain full compliance. 

However there are two reasons why 
traditional administrative measures are not 
sufficient to guarantee full compliance with 
labor standards. First, in labor intensive 
industries with many small firms, the 
promotion of compliance also requires the 
active participation of the key players in the 
industry, in particular at the ievel of the 
relationships between large companies and 
their contractors. New administrative policies 
relying on these kinds of partnerships will 
have to be developed, probably at the level of 
specific industries. 

The second reason, which is the object of 
this communication, is that there are 
segments of the labor market that are 
(partially or totally) located outside the field of 
application of labor legislation. This is mainly 
due to the fact that, in many developing and in 
industrialized countries, labor laws and 
regulations have essentially been formulated 
in reference to a normative model of 
employment. Most vocational training policies 


round job, working for one employer, in a 


remuneration determined by labor legislation. 
But this sector is far from being the only 
source of employment since it coexists with 
the informal and “quasi formal” sectors. 


The informal and “quasi formal” sectors 


in developing countries a large share of 
the active population works in the informal 
sector. Consequently, this working population 
is excluded (partially or totally, depending on 
the specific laws, programs, and categories of 
employment) from the active labor market 
policies. The main categories of employment 
in the informal sector are: (1) employers and 
salaried workers in micro-enterprises (usually 
less than 5 workers); (2) self employed 
workers; (3) unpaid family laborers; (4) piece 
rate laborers; and (5) domestic workers. 

There is also a “quasi-formal” sector in 
Canada and in the United States. In Canada, 
jobs in this sector are usually referred to as 
Non Standard Forms of Work (NSFW). In the 
United States, Alternative Work Arrangements 
and Contingent Employment are the 
expressions frequently used, but they include 
fewer categories of employment than the 
NSFW. The non standard sector includes: (1) 
self employment, with its usual sub- 
categories: incorporated and unincorporated 
employers, and incorporated and 
unincorporated own account workers; (2) 
temporary workers, directly hired by 
companies or provided to them by temporary 
agencies on a short term basis, and leased 
employees provided by a leasing firm for an 
indefinite period; (3) part time salaried 
(voluntary and involuntary); (4) home-workers 
working for companies contracting out part of 
their work; and (5) workers in the underground 
economy. This sector differs from the informal 
sector in Mexico, in particular in its genesis, 
but it also has important similarities that are 
presented below. 

For the workers involved, the informal 
sector in Mexico, and the “quasi formal” sector 
in Canada and United States have positive 
aspects. These sectors contribute to 


alleviating the burden of unemployment for 
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the individuals and families involved, and 


to 
who have joint responsibilities, such as 
and family or work and education, or need a 


having a shorter work week. Furthermore, this 
sector is the main entry into the world of 
entrepreneurship for those with very little 
capital. On the product markets, the informal 
and the “quasi formal” sectors contribute to 
the supply of a variety of goods and services 
at a price affordable by low level income 
groups. These sectors also allowed 
companies to tailor their supply of services to 
new needs, such as the demand for stores 
and other services available almost twenty 
four hours per day, seven days a week. 

For enterprises, the advantages of hiring 
“temporary, part-time and subcontracted 
workforce” (Belous 1989:20-48) are not 
limited to lower wages, benefits and 
contributions to social programs. It also allows 
them to increase staff during peak time and to 
reduce it when market demand decreases, to 
acquire a particular skill required temporarily, 
to replace regular employees who are sick or 
on vacation, to avoid laying off its regular 
employees, etc. Subcontracting allows 
management to concentrate on its core 
activities, to decouple the salary level of some 
groups of workers from the average firm level, 
to avoid unionization, etc. 

However, the informal and the “quasi 
formal’ sectors raise serious questions on the 
efficiency of implementing public programs for 
manpower, labor standards, and company 
human resources policies. This is a source of 
concern, especially when we take into 
account the fact that between 15% and 40% 
of the working population is involved in these 
sectors and that the increased international 
economic integration puts additional demands 
on these public and private labor programs. 


The informal sector: beyond the field of 
application of the labor legislation 


The informal sector was first analyzed as 
a temporary phenomenon. Its existence was 
due to the small size of the modem sector 
compared to the size of the population and its 
labor force. In the long run, a sustained 
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development should lead to the absorption of 
all the labor force by the formal sector. In the 


meantime, in a context of high structural 
unemployment, any income generating 
activity was useful for families excluded from 
the formal sector. Thus, the first descriptive 
definition of the informal sector used in the 
ILO study on Kenya (1972) emphasized 
characteristics related to the easy accessibility 
of these activities. They allow job seekers 
unable to find work in the modern sector to 
Create their own job through the development 
of self-employment and micro-enterprises, 
mainly in commercial and service activities. 
Survival of the family, and not the 
accumulation of profit, was perceived as the 
goal of most of the activiuwzs undertaken in the 
micro-enterprises of the informal sector 
(Guergil 1988). As a result, the productivity of 
these activities was considered to be minimal 
(Moser 1978), and work in this sector has 
been equated to under-employment 
(PREALC 1985). 

Consequently, no labor legislation has 
really been implemented in a _ sector 
considered as temporary (from a_ historical 
perspective) and undesirable (compared to 
the normative modei of reference). In addition, 
economic units in this sector were considered 
unable to support the administrative and 
financial costs of the contributions to social 
programs and regulations. However, over the 
years, the informal sector has not decreased 
its share of the labor force. Several 
explanations have been put forward. It has 
been argued that the oversupply of labor was 
fed by a rural-urban migration leading to a 
“hyper urbanization” (Bairoch 1973) and 
increasing the employment in the urban 
informal sector. At the same time, demand for 
salaried labor has been moderated by the 
relatively high capital intensity or by the 
technological content of the investments done 
in the modern sector (Tokman 1982). Finally, 
in the 80s, the international crisis and its 
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production, the skills acquired outside the 
formal school system, and the existence of 
unregulated and competitive markets (ILO, 
1972: 6), etc., dilute the efficiency of 
implementing any administrative policy. Some 
have even argued that the informal sector has 
developed precisely because economic 
agents wanted to escape the administrative 
burden and the financial costs of government 
regulation (De Soto, 1986). Although 
reductive, this view is consistent with other 
empirical observations showing that economic 
agents in the informal sector have a lower rate 
of compliance with regulatory requirements 
(Madonaldo 1995). Also, the large number of 
small units and their high rate of turnover limit 
greatly the efficiency of traditional policies 
used to enforce labor regulations. Finally, in 
Mexico, one half of the people working in this 
sector are by their own account self-employed 
(STyPS 1995:89) and therefore not salaried in 
the traditional sense of the law. 

For all these reasons, “in the majority of 
the cases, work relations are not covered by 
the regulations and are not protected” (Klein & 
Tokman, 1988), although “the bulk of informal 
enterprises lies in a “gray” or intermediate 
zone between the extremes of complete 
legality and illegality” (Mesa Lago 1993). In 
particular, there is ‘little or no division 
between labor and capital as factors of 
production” and “ labor relations -where they 
exist- are based mostly on casual 
employment, kinship or personal and social 
relations rather than contractual arrangements 
with formal guarantees” (ILO1993, 5). Thus, 
“the informal sector neither complies with, nor 
benefits from, the reguiation of the economy; 
workers in the informal sector do not receive, 
for most of the part, the benefits conferred to 
workers by rights of a formal employment 
relation” (Schoepfle & Perez-Lopez 1993: 
249). However, it is usually agreed that 
“efforts to extend labor protections to the 
informal sector that are exclusively 
enforcement-oriented are bound to fail (...). It 
would merely increase costs of informal firms 
and force the majority of them to go out of 
business, thereby shutting off an important 
source of employment in developing 
countries” (id.: 274). 

The solutions proposed are generally 
oriented toward an increase in the productivity 
and the efficiency of these economic units 


through microeconomic assistance. However, 
finding ‘intermediate’ solutions to reach 
several employment categories of the informal 
sector has now become more important for 
two reasons. First, these workers should also 
benefit from the programs designed to ease 
the adaptation to structural changes induced 
by the opening of the economy. Second, links 
between segments of the informal sector and 
the formal sector might be increasing through 
the development of domestic and international 
sub-contracting. 


The “quasi formal” sector: in the “gray area” of 
public and private labor programs 


For a long time, comparisons between the 
informal sector in developing and 
industrialized economies have been limited to 
the underground economy. Fiscal evasion 
and non compliance with the labor regulations 
were among the main objectives of the 
“underground” enterprises. Thus, from a 
policy perspective, the basic problem was to 
find adequate administrative measures in 
order to ensure full compliance with labor 
standards (U.S.DOL 1992, Fortin et al. 1996). 

However, labor markets in industrialized 
countries have always been characterized by 
a broader duality. Since the 70s, theorists 
have written abundantly on the division 
between a primary labor market, with high 
wages and benefits, career paths, training 
programs and unionization, and a second 
labor market for “peripheral workers” (Morse 
1969). In this “secondary labor market’, 
salaries and conditions of work were inferior 
to those of the primary market and the stability 
of the employment relationships was weaker 
(O’Connor 1973, Harrisson and Sun 1979,). 
Among the explanations of this duality, we 
can mention the existence of social 
discrimination (Gordon et al. 1982), 
technological change and fluctuations of the 
market (Piore 1983), and the need for the 
large enterprises to have more flexibility in 
their work relationships, and organization of 
work under higher competitive pressures 
(Aglietta 1978, Boyer 1986). The challenges 
set by the existence of a “secondary” labor 
market were mainly to find ways of increasing 
the productivity of small and medium 
businesses, and improving the rate of 
compliance with the labor regulations. 
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Over the last twenty years, non-standard 
forms of employment have been growing at a 
higher rate than total employment. These 
Changes in the structures of the labor market 
took place as two recessions (at the beginning 
of the 80s and 90s) led to a reduction in the 
number of standard jobs, while the periods of 
economic expansion did not create enough 
standard jobs to absorb all the job seekers. 
For example, between 1976 and 1995, total 
employment increased by 39.5% in Canada, 
while the increase was 57% for voluntary part- 
time, 69.4% for the self employed 
unincorporated, 175.3% for the self employed 
incorporated and 520.8% for the involuntary 
part time (Ministére du Travail 1998: 23). As a 
result, in 1995, close to 40% of the population 
employed was not holding a regular, full time 
salaried job (Ministére du Travail 1998:21, 
Statistics Canada 1997). In 1995, it was 
estimated that approximately the same 
percentage of the work force had a non- 
standard job in the U.S. (BLS 1997, Polivka 
1996) 

The evolution of the labor market has an 
important consequence: a growing share of 
the work force is partially covered by labor 
laws, regulations and manpower development 
programs, a situation similar to that of the 
informal sector. In some cases, labor laws or 
regulations do not apply at al!. The situation is 
complicated by the heterogeneity of the 
employment categories included in the “quasi 
formal” sector and in the informal sector. For 
example, self-employed workers are an 
important component of these sectors. By 
definition, this group is outside the scope of 
most of the labor legislation, although many 
subgroups of the self-employed do perform 
tasks similar to those done by regular 
employees, sometimes in the same 
workplace. The situation of other 
components of the “quasi forms" . — . «with 
respect to labor regulations varie. j:¢° ~ It 
depends on the specific category of 
employment, on the particular law, regulation 
and standard, and of the alternatives legally 
available to an employer to avoid 
implementing a specific regulation (Summers 
1997). This is a source of concern when 
compliance with labor standards is supposed 
to play a role in the process of adaptation to 
the internationalization of the economies. 
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Another characteristic of the “quasi formal 
sector’, also found in the informal sector, is 
the explicit lack of long term perspective of the 
employment relationship between a worker 
and a specific employer. This relatively weak 
and/or short term nature of the employment 
relationship limits the accessibility of these 
workers to vocational training programs and 
benefits offered by the companies, in 
particular by the firms choosing the “high 
road” to adapt to globalization. The terms of 
the contract of employment are also much 
more flexible than in the standard model, with 
the “flexibility” applying to the numbers of 
hours worked weekly, duration of the contract, 
remuneration, and job assignments. 
Consequently, workers might not accumulate 
the minimum number of hours or months 
required to benefit from various labor 
regulations, and companies do not have an 
incentive to invest in the development of their 
skills. This is a source of particular concern in 
a context where public human resources 
development programs should ease the 
adaptation to economic changes associated 
with increased  intemational economic 
integration. 

Finally, income and benefits in the “quasi 
formal’ sector are generally lower than what 
would have been earned for a similar work in 
the formal sector (Hipple and Stewart 1996, 
Statistics Canada 1997). This increases the 
concerns for the faimess of the distribution of 
the gain resulting from international economic 
integration. 


The additional pressures coming from the 
increasing international economic integration 


Empirical studies of the links between the 
“non formal” labor market and the increasing 
opening of economies are fairly limited. 
Nevertheless, “contingent employment is a 
term coined only a decade ago by labor 
economist Audrey Freedman to describe the 
range of employment relationships that had 
developed to meet employers’ perceived need 
for flexible arrangements to control labor costs 
in a global economy” (Grunewald 1995:725). 
Thus, in the North American context, “the fear 
was that NAFTA would cost core jobs and 
only add jobs at the periphery” (Roberts, Hyatt 
& Dorman 1996:235). In fact, the 
relationships between the “world” economy 
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and the informal or “quasi formal” segments of 
the domestic labor market seem to be mainly 
indirect. 

Several transmission channels have been 
identified. The first is the increased 
uncertainty regarding the expected demand 
and costs of production due to a larger 
number of competitors and to a faster 
propagation of any technical change occurring 
in other countries. As a result, flexibility in the 
number of employees and in the total salary 
costs is now more important, increasing the 
tendency to replace “core” employees by 
contingent workers. 

The second is the way by which some 
firms react to imports, in particular in 
industries with no comparative advantage: 
they try to stay in business by contracting out 
in the informal or “underground” sectors or by 
not complying with labor standards such as 
minimum wages, premium for overtime, etc. 

The third transmission mechanism is the 
double effect of the unequal distribution of the 
gains and the costs of trade. On one hand, as 
the income of the groups benefiting from 
international economic activities increases, so 
does the demand for business and personal 
services, in particular in a large metropolis. 
The supply of these services is usually done 
by very small enterprises, self-employed and 
temporary or piece rate workers. On the other 
hand, workers who loose their job and cannot 
find a new one with an equivalent salary feed 
the demand for low price goods and services, 
which tend to be supplied by economic units 
of the informal or “quasi formal” sectors. In 
that sense, international economic integration 
is a catalyst of the formal/quasi-formal 
dynamics of the labor market (Sassen 1998). 


Some options 


For several decades, labor policy was 
equated with full employment macroeconomic 
policy, income security programs, and 
expansion and enforcement of labor 
standards. Then, in the 80s, increases in the 
flexibility of employment contracts, wages and 
working conditions, and decreases in benefits 
provided by unemployment insurance became 
important components of the jobs strategy 
recommended by the OECD (1986a, 1986b). 
It progressed over the last ten years (OECD, 
1997), and increases in the flexibility of status 


been dramatic. However, there also seems to 


gap between the flexibility of the labor market 
and needs associated with international 
economic integration, in particular to calm the 
growing fears provoked by economic 
“globalization” (Rodrik 1997). 

All segments of the work force, including 
those of the “quasi formal” sector should be 
covered by basic labor standards, whatever 
their technical level, for reasons mentioned 
earlier. The characteristics of the “quasi 
formal” sector will probably require new 
administrative policies for compliance, 
including the establishment of ‘strategic 
plans” with the most dynamic actors of the 
industry, and assistance to very small 
enterprises on this matter. Moreover, people 
working in the “quasi formal” sector should 
have full access to public programs for 
vocational training and benefit from skill 
development programs offered by companies, 
especially since a greater mobility in the labor 
market increases the importance of 
marketable and recognized skills. It also 
increases the importance of the “portability” of 
some benefits such as insurance or pension 
as the person changes employer. 

The exploration of alternative policy 
measures for the “quasi formal” sector will 
require a better knowledge of this sector. 
First, in the legal area, there is a need to know 
more about the inclusion (or exclusion) of 
each category of “quasi formal’ sector 
workers (including the self-employed and 
voluntary non-standard workers) in the 
various laws, regulations, and _ labor 
standards. A review of the inclusion and/or 
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CONCLUSION: BEYOND THE CONFERENCE 
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Next Steps for Transnational, inter-institutional, and Cross-issue Cooperation 


According to participants, the conference Are the mandates broad enough? Should 
was a timely and fruitful exchange. It provided the priority be on creating mechanisms to 
the opportunity to all those involved in the new fulfill the current mandate in a very 
NAFTA institutional framework at all levels, as focused way, or should it be to explore 
well as to those active in different NGOs, more cooperative initiatives? Are the 
academia, and the general public, to institutions capable of taking on new 


exchange ideas and information on their responsibilities entailed by cross-issue 
experience in the past four years. Trade, cooperation? Would _inter-institutional 
labor, and environment tend to be considered cooperation and some degree of 
separately. NAFTA and the two side resource-pooling alleviate the heavy 
agreements are explicit on cross-country burden resting on the institutions’ task to 
cooperation, but not on  cross-issue respond to public expectations? 
cooperation. The exception is the 

environmental side agreement's mandate to © Creative assessment of the 
foster cooperation with the Free Trade institutions: Jonathan Fox of the 
Commission. But the CEC’s efforts were not University of California Santa Cruz 
fruitful yet. pointed to the fact that assessing the 


"It's striking how people from very different perspectives on NAFTA per se 
have come to find some common ground around the labor and environmental 
institutions. In other words, some of the most optimistic advocates of NAFTA have 
developed a more realistic sense of its costs and benefits, while some of the most 
vocal critics have also come to appreciate some of the cracks in the system (or entry 
points) that the NAFTA institutions have created. So there has been a partial 
convergence, where both some critics and some advocates have each changed their 
stance towards the NAFTA institutions to some degree." - Jonathan Fox, 


University of California Santa Cruz 
In order to foster more transnational, effectiveness of the new NAFTA 
inter-institutional, and cross-issue institutions, particularly in terms of 
cooperation, the conference discussions cooperation, calls for finding ways to 
highlighted the need to further reflect on: analyze unintended consequences, side 
and multiplier effects of these institutions 
* Adequacy of the mandates of NAFTA Cooperation and public participation are 
institutions: These institutions emerged elements that often necessitate going 
from political expediency rather than from beyond a strict assessment of direct 
a vision of how to address labor and 
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increasing inequalities. Transnational, 
inter-institutional, and cross-issue 
cooperation, however, could provide a 
platform for discussing long-term visions 
that go beyond each institution's mandate 
and take into account unintended 
consequences and side effects. 


Making these institutions work: As 
Congressman Torres said, we need to 
own these institutions, we need to make 
them do a good job within their mandate 
as well as beyond it. This implies securing 
funding, constantly creating a momentum 
to sustain political will, and mouilizing 
local constituencies, because the public 
perception of these institutions will 
determine political will and the feasibility 


of cooperation. 


color in this “model.” Stephanie Bernstein 
and Dalil Maschino also suggested 
enlarging the scope of labor law to 
address labor market changes and non- 
unionized workers. The whole purpose of 
this conference was in fact to reflect on 
these potential | transformations, 
particularly in terms of cooperation. 


Establish the necessary conditions in 
which the institutions operate: The 
history of NAFTA negotiations illustrates 
the necessity for each country to establish 
proper conditions to negotiate not only 
trade agreements, but issues of labor and 
environment as well. 


“There is a dimension that is easy to gloss over, we ought to account for more 
than the specific mechanisms, however strong they are. For example, when the 
NAFTA was proceeding, Mexico unilaterally made some rather far reaching 
changes to its investment clauses and a host other issues concerning investment 
that laid the basis for the trade agreement itself. What Mexico clearly was trying to 
do in this regard was provide an investment-friendly environment. And NAFTA 
was the culmination of a very openness in Mexico [...] Thus, in the context of 


bottle,” said Albert Jacquez, Chief of Staff 
to Congressman Torres, “For the first time 
all of these areas, labor, the rights of 
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+ Multiple scales and jurisdictions: 


Transnational and ___inter-institutional 
cooperation entails acknowledging the 
need to work at different scales, from the 
local to the regional. It further entails 
cooperation between various, often 
overlapping, jurisdictional levels, from 
municipalities, to states and provinces, to 
national, binational, and trinational efforts. 
In Canada, for instance, very few 
provinces have signed the labor and the 
environment side agreements, thus 
limiting Canada's participation in these 
institutions by the very fact of its 
constitutional sharing of powers. We need 
to clarify these jurisdictional overlaps and 
acknowledge the possibilities of working 
across administrative boundaries, as it is 
the case on the US-Mexican border for 


example. 
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BOX 9: North American Environment: Needs and Possibilities of the NAFTA 
Institutions 
By Mark J. Spaiding 


Clearty environmental conditions in North America are worse now than they were when NAFTA 
started. This is partly because, as we have heard, these institutions have not yet had a !ct of time to 
do anything about it. And while they have been gearing up and staffing up and getting policies 
together, things have continued to deteriorate. What do we see in the future? Well, basically more of 
the same. Things are going to get far worse before they get any better. That is not for everyone and 
not for everywhere, but there are a number crucial environmental issues that constitute North 
America's needs: 

e Structural problems: unsustainable assumptions and trends built in our economic structure such 
as ever-expanding consumption, or a lack of political will to get campaign finance reform 
Genetic loss, bio-diversity loss, extinction, endangerment of species 
Over-population in water short areas of the border region 

Contamination of air, water, and land, by toxic and hazardous materiais 

Ecosystem disruption, loss of habitat, loss of regenerative capacity of the world through 
deforestation, over-grazing, unsustainable depletion of fresh water sources, deterioration and 
erosion of top soil, disruption of bio-chemicals cycles in our natural systems 

e Financing shortfalis 


All these needs are obviously interrelated. The mandates of the NAFTA institutions do not 
cover all these needs. 


The BECC and the NADB have the mandate to clean up municipal solid waste, waste water, 
water for drinking purposes. However, they can also be used potentially as an enabler for continued 
over-consumption by providing infrastructure that supports the continued exploitation of the border 
area. One example of this is the tremendous concem that was raised when some felt that the 

Mercedes, Texas, certification was in part to support the development of a shopping mail. 


The CEC has the mandate to promote: 

e Effective enforcement of environmental laws. This potentilly addresses all six needs, but only 
in theory 

e Trade-environment cooperation. The CEC has done a lot of study and reports, but where are 
the solutions? 

e Action on regional concerns such as dealing with contamination caused by pollutants, 
promoting human health programs, and addressing genetic loss in their bio-diversity program. 


In conclusion, none of the three institutions are addressing the structural problems of 
overpopulation, ecosystem disruption, and climate change. We need North American cooperation 
on all of those issues. Nonetheless, the CEC, the BECC, and the NADB are doing very well on 
public consultation, information collection and dissemination, studies of the environmental impacts 
of trade liberalization, promotion of the processes for cooperation, and the development of a 
concept that there is a North American environment. 
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The Role cf 


the New NAP TA Instituto 


By Raul Hinojosa-Ojeda 


* Develop a collaborative program between 


the BECC, NADB and CEC 0 study and 
finance the introduction of new 
technologies for emission reductions of 
industries along the US-Mexico border, 
and to explore potential implications for, 
and lessons from, the US-Canadian 
border. 
Develop a collaborative program to study, 
implement and possibly finance the 
upgrading of health and safety conditions 
within companies along the U.S.-Mexico 
border. This program could be a 
collaboration between the CEC, CLC, the 
NAOs and the BECC/NADB. National 
government agencies could also be 
involved in sharing their existing public 
sponsored research on introducing and 
enhancing new technologies and 
practices for reducing exposures to 
hazards and improving working 
conditions. 
The NADB, and BECC along with the US 
NADB-CAIP and the Mexican NADB 
“Domestic Window’ could collaborate on 
identifying and financing projects in the 
“related matters’ area of the NADB'’s 
three top priorities for border financing. 
These could include binational economic 
development projects, which contain an 
environmental as well as job creating and 
labor upgrading dimensions. 
The NADB-CAIP could collaborate with 
the US NAO and the US Department of 
Labor NAFTA-TAA Program to jointly 
implement community-oriented projects 
that would combine both labor retraining 
expenditures and community economic 
investments. 
The CLC, along with the support of the 
Mexican, US, and Canadian NAOs, could 
cooperate to jointly conduct a series of 
trinational sectoral and regional case 
studies of the relationship between trade, 
investment, technology and labor 
standards, rights and conditions. 


© As a follow-up to the previous point, the 


US NADB-CAIP and Mexican NADB 
“Domestic Window’ could collaborate with 
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Potential Future Agendas of the NAFTA institutions for Further Cooperation 


the US NAO and Mexican NAO, either on 
a national or international scale, to study 
jointly and implement an _ investment 
program designed to help industries 
involved in international trade to upgrade 
and meet national health and safety 
standards, as well as other national laws 
on labor rights and conditions. 

The Mexican NADB “Domestic Window’ 
and the US NADB-CAIP could jointly 
conduct binational sectoral and regional 
case studies designed to lead to 
collaborative investments in particular 
communities on both sides of the border 
that are facing linked processes of 
economic adjustment. Such is the case, 
for example, in the Northern California's 
and West Central Mexico's food 
processing industries, as well as the 
Southwestern United States’ and East 
Central Mexico's garment industries. 
Binationally organized US and Mexican 
NADB “Domestic Windows’ funding 
projects could also be designed to 
mobilize other types of binational financial 
resources, such as immigrant 
remittances, which could be used to 
finance project in the low income and 
migrant intensive areas most impacted by 
economic adjustments on both sides of 
the border. 

All the NAFTA institutions could agree to 
host a series of joint events and activities 
on an regular annual or semi-annual 
basis, including: (1) bringing together 
legislators from the three countries to 
discuss labor and environmental issues; 
(2) bringing together the advisory boards 
of the various institutions to discuss ways 
of improving public participation, and (3) 
rotating the geographical location and 
sharing of expenses for these meetings 
All the NAFTA institutions could agree to 
establish a commonly administered 
mechanism for reguiar information 
exchanges between ali the NAFTA 
institutions, including a common format 
for Web Site linkages. 
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ABOUT THE CONFERENCE SPEAKERS 


Benjamin Aaron joined the staff of the UCLA Institute of Industrial Relations in 1946. In 1960, 
Aaron joined the faculty of the UCLA School of Law. During that same year, he became director 
of the Institute of Industrial Relations, a position he held for 15 years. He became Professor of 
Law Emeritus in 1986. Since 1946, Aaron has served as an arbitrator of labor disputes in virtually 
every major industry. In 1981, he was the recipient of the American Arbitration Association's 
Distinguished Service Award. In 1996 he was elected a charter emeritus member of the College 
of Labor and Employment Lawyers. Aaron is the author of numerous articles on labor law and 
industrial relations, and the editor of various works on domestic and comparative labor law. 


Don Beale received his Bachelor of Science degree in International Economics from Virginia 
Tech in 1968. After serving two years in the Army, including a tour duty in Vietnam, he joined the 
U.S. Department of Labor's Office of Trade Adjustment Assistance (OTAA) in 1973. As an 
Economist with OTAA, progressed to the positions of Assistant to the Office Director in 1982. 
Between 1983 and 1997, Mr. Beale held positions as Grant Officer and Budget Officer with the 
Department's Employment and Training Administration. In 1977, Mr. Beale returned to the Office 
of Trade Adjustment Assistance as Acting Director. Since his appointment, he has not only 
managed the TAA and NAFTA-TAA programs, but has also participated in the development of 
administrative and legislative improvements to both trade adjustment programs. 


Stephanie Bernstein is a partner in the Montreal law firm, Campeau, Ouellet and Associates, 
which specializes in social and labor law. She has worked for the past ten years with 
organizations for the defense of unorganized workers, particularly those in vulnerable situations 
such as low-wage earners, recently-arrived immigrants and domestic workers. She has also 
been doing research on gender issues in labor and social policy at the Université du Québec a 
Montréal Law Faculty. 


Yvon Boudreau is currently Assistant Deputy Minister, responsible for labor and employment 
policies for the Ministry of Employment and Solidarity of Quebec. Mr. Boudreau believes that the 
elaboration of labor and employment policies is first of all a collaborative process with labor 
market partners. Secondiy, he sees these policies as taking into account diverse and changing 
realities in each region. Thus, these policies ought tc be designed by local and regional actors 
themselves. Before joining the Ministry of Employment and Solidarity of Quebec, Mr. Boudreau 
worked as a councilor and manager in various sectors of the public administration: Secretariat of 
the Summit on the Economy and Employment; Environment and Fauna; Labor; Training; 
Employment Integration; Municipal Fiscal Affairs; and Fishery. 


Jorge Bustamante was born in Chihuahua, Mexico and received his Ph.D. in Sociology from 
Notre Dame University. He has an extensive teaching career and has taught at the Universidad 
Autonoma in Mexico, the Colegio de Mexico, Riverside, California, in Paris at the Institut d'Etudes 
Politiques, Notre Dame University and at the Colegio de La Frontera Norte. He has over 200 
publications to his name which cover issues related particularly to international migration, U.S.- 
Mexico relations, and the Mexican population in the United States; these publications can be 
found in Mexico, United States, Germany, France, Switzerland, Japan, Venezuela and Argentina. 
Dr. Bustamante has contributed to the editorial section of the newspaper Excelsior for the last 12 
years and has also frequently been quoted in international media on issues related to migration. 
In 1994, the President of Mexico awarded him the National Award for Demography. He is 
currently President of the Colegio de la Frontera and also serves on the Joint Public Advisory 
Council of the Commission for Environmental Cooperation. 
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Javier Cabrera Bravo is the General Manager of the Border Environmental Cooperation 
Commission (BECC). Trained as a political scientist specialized in international Affairs from the 
University of La Havana, Cuba, and the UNAM, Cabrera has occupied many politica! positions: 
President of the National Commission of the UNE-FNOC Political Program (1992), National 
Coordinator of the Forum on Democracy of the Red Cuidana UNE (1992), Technical Secretary of 
the International Affairs Commission of the National Plenary of the UNE (1991). Prior to his 
appointment at the BECC, Cabrera served as the Coordinator of International Affairs General 
Attorney Office for the Protection of the Environment (1994-1997). He also served as the Director 
of International Studies in the Foreign Policy Office of the President of the Republic of Mexico 
(1992-1994). Cabrera has contributed to many periodicals, such as the Revista Tiempo and the 
Periéddico el Dia. He was also columnist for the first page of the newspaper Uno mas Uno (1984- 
1988). 
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Kim Campbell was sworn in as Canada’s nineteenth, and first female, Prime Minister on June 
25, 1993. Trained as a lawyer and as a political scientist specializing in international politics and 
Soviet government, the Right Honorable Kim Campbell's career spans academia, the practice of 
law, administration, and elected office at all three levels of government. In addition, she had 
experience in private business ventures in Vancouver before going to Ottawa. In the short period 
of time that she served Canada’s highest office, Prime Minister Campbell cut the size of the 
federal cabinet by one third and restructured the government ministries to make them more 
responsive to the policy needs of the 1990s. Internationally, she participated in major meetings 
including those of the Commonwealth, NATO and G-7. Kim Campbell became the first woman to 
be named Minister of Justice and Attorney General of Canada in 1990. She was educated at the 
University of British Columbia and the London School of Economics. She is a member of the bar 
of British Columbia and Ontario. In December 1993, Ms. Campbell was elected an Honorary 
Fellow of the London School of Economics. In October 1997 Ms. Campbell was appointed a 
Senior Fellow at the UCLA School of Public Policy and Social Research. She currently serves as 
the Consul General of Canada in Los Angeles. 


Lance Compa is a Senior Lecturer at Cornell University’s School of Industrial and Labor 
Relations, where he teaches courses on labor law, employment law, and international rights. He 
also practices international labor law in Washington, D.C. for trade unions and human rights 
organizations. Before coming at Cornell in 1997, Compa was the first Director of Labor Law and 
Economic Research (the top-ranking U.S. appointment) at the new Secretariat of the North 
American Commission for Labor Cooperation (CLC) in Dallas, Texas. Prior to his 1995 
appointment to the CLC, he taught labor law, employment law, and international labor rights at 
Yale Law School and the Yale School of Management from 1990-1995. Before turning to 
international labor law practice and teaching, Compa worked as a trade union organizer and 
negotiator, principally for the United Electrical Workers and the Newspaper Guild. Compa has 
written extensively on international labor rights, corporate social responsibility, trade unionism, 
politics, economics and other topics for a variety of law reviews and journals of general interest. 


Janine Ferretti joined the Commission for Environmental Cooperation in November 1994 as 
Director. In March 1998, she was named Interim Executive Director. Before coming to the CEC, 
she was Executive Director of Toronto-based Pollution-Probe, a national non-profit research 
group dedicated to protecting the environment. Ms. Ferretti brings to her current position 17 years 
of experience in the environmental field, including research with the International Union for the 
Conservation of Nature and Natural Resources in Bonn and the Environment Liaison Center in 
Nairobi. She has been involved with a variety of national and international issues. She previously 
held several committee positions, including Co-Chair of the New directions Group, Vice-Chair of 
the Ontario Round Table on Environment and Economy and was a member of Canbada's 
International Trade Advisory Committee and of the National Round Table on Environment and 
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Jonathan Fox is Associate Professor of Social Sciences in the Latin American and Latino 
Studies Program at the University of California, Santa Cruz. He is author, editor or co-editor of 
several books, including: The Challenge of Rural Democratization (Frank Cass, 1990), The 
Politics of Food in Mexico (Comell, 1992), Transforming State-Society Relations in Mexico 
(Center for US-Mexican Studies, 1994), Decentralization and Rural Development in Mexico 
(Center for US-Mexican Studies, 1996) and, most recently, The Struggle for Accountability: The 
World Bank, NGOs and Grassroots Movements (MIT, 1998). He works with a wide range of 
grassroots organizations, public interest groups ard funding agencies on issues of participation 
and accountability. 


lrasema T. Garza was appointed by the Secretary of Labor to head the U.S. National 
Administrative Office in August 1994. Her primary responsibility is to ensure implementation of 
the North American Agreement on Labor Cooperation (NAALC) provisions, including oversight of 
labor law enforcement in the other NAFTA countries and conduct of cooperative consultations 
with Canada and Mexico on issues related to trinational labor laws and policies. In January of 
1994, Ms. Garza was appointed by the Secretary of Labor as the Executive Director of the 
Commission on Family and Medical Leave at the U.S. Department of Labor, Women’s Bureau. 
Prior to her political appointments at the Department of Labor, Ms. Garza was magistrate for the 
22™ Judicial Circuit Court of Michigan, and served in this capacity from 1982-1993. Ms. Garza is 
a native of the Rio Grande Valley of South Texas. She currently resides in Silver Spring, 
Maryland, with her husband and two children. 


Antonio Gonzales is President of the Southwest Voter Registration Education Project (SVREP) 
and the William C. Velasquez Institute (WCVI). SVREP and WCVI are two paramount national 
Latino political and economic empowerment organizations. Gonzales assumed Presidency of 
both organizations in 1994. A graduate of U.S. History of the University of Texas, San Antonio, he 
also conducted masters course work in Latin American History at UC Berkeley. Gonzales worked 
as an organizer in south and west Texas through 1988, before transferring to SVREP-California 
in 1989. A native of California, Gonzales led SVREP’s organizing efforts in California and Arizona 
through 1989. He also created the Latin America Project (LAP) for WCVI in 1988. Gonzales put 
WCVI on the map as the first national Latino organization to include U.S.-Latin America relations 
in the U.S. Latino agenda. Key Gonzales initiatives included: sending delegations to observe 
Nicaraguan and Salvadorian elections in 1990 and 1991; and leading the Latino Consensus on 
NAFTA movement that led to the creation of the NADB in 1993 


Raul Hinojosa-Ojeda is an Assistant Professor of International Political Economy in the 
Department of Urban Planning at the UCLA School of Public Policy and Social Research. Born in 
Mexico and raised in Chicago, he received a B.A. (Economics), M.A. (Anthropology) and Ph.D. 
(Political Science) at the University of Chicago. He is the author of numerous articles and books 
on the political economy of regional integration dynamics in various parts of the world, including 
debt, trade and migration and relations between the U.S., Mexico and other Latin American 
countries. He has been a visiting scholar at the Inter-American Development Bank, the World 
Bank and at several academic institutions in Mexico and the United States. He is also the 
founding research director of the North American Integration and Development (NAID) Center at 
UCLA. Together with Rep. Esteban Torres of California and others, Dr. Hinojosa-Ojeda is an 
originator of the proposal for the North American Development Bank. 


Albert Jacquez has over 16 years of management experience and work in transportation, trade 
and financia! policy. He is currently the chief of staff for U.S. Representative Esteban E. Torres, 
where he is responsible for the management, development and implementation of all legislative 
initiatives. He provides oversight and guidance for all Appropriations Committee work, including 
the Transportation and Foreign Operations and Export Financing Subcommittees, Torres’ primary 
committee assignments. During congressional consideration of NAFTA, Jacquez developed the 
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legislative strategy and negotiated the substantive provisions of the North American Development 
Bank (NADB). Mr. Jacquez has been listed among the top "100 Influential Hispanics” by Hispanic 
Business Magazine and named one of the 50 most influential men and women in Washington by 
the American Banker. 


Patricia Kurczyn Villalobos received her Ph.D. in Sociology at the Universidad Autonoma in 
Mexico and two Degrees in Comparative Law at the Faculté de Droit Comparatif de Strasbourg, 
France. Among many other activities, she served as Director of the Social Rehabilitation Center 
of the Mexican Federal District, Coordinator of the Local Board of Conciliation and Arbitration of 
the Mexican Federal District, Chief of Legal Affairs at the Administrative Office of the Federal 
Electricity Commission, Chief of the Documentation Unit for the International Year of Women in 
1975. Dr. Kurczyn has taught labor law at the Universidad Iberoamericana in Mexico City and at 
the Universidad Americana de Acapulco. She is currently professor of individual labor law in the 
Facultad de Derecho de la UNAM and takes part in the Instituto de Investigaciones Juridicas in 
the same University, conducting research on social law and sociology of the worker. She has also 
participated in six trinational conferences related to NAFTA. 


Leoncio Lara Saenz currently serves as the Director of consultations and Evaluations at the 
Secretariat of the Commission for Labor Cooperation (CLC). He was Senior Legal Counsel for the 
Commission between 1995-1997. Immediately prior to his arrival at the Secretariat of the CLC, he 
served as an Attorney General for the State of Hidalgo, Mexico (1993-1995). Dr. Lara was also 
very active in academia. He was General Counsel at the National Autonomous University of 
Mexico (UNAM) from 1991-1993 and at the Metropolitan Autonomous University from 1978-1980. 
Dr. Lara founded the Instituto de Investigaciones Juridicas at the UNAM in 1970 and served as a 
Senior Tenured Researcher in 1992. Founding Professor of the Judicial Research Methodology 
of the Law Faculty of the UNAM, Dr. Lara has demonstrated his active involvement in legal 
research. Dr. Lara served as the Vice-Undersecretary for the Ministry of Education from 1986- 
1988, where he was in charge of labor relations in SNTE, the National Teachers Union. Dr. Lara 
has written more than 60 articles and 7 law books. 


César Luna has been the director of the Border environmental Justice Campaign of the 
Environmental Health Coalition since 1995. He is responsible for the coordination and 
implementation of all aspects of the campaign, including: working with activists in Tijuana and 
Mexicali and coordinating joint efforts related to binational toxic pollution; promoting dialogue with 
governmental agencies with pertinent jurisdiction on both sides of the US-Mexican border; and 
integrating programs designed for environmental education, community empowerment, and 
pollution abatement and prevention. Mr. Luna is a 1995 Graduate of the University of San Diego 
School of Law (J.D.), and of the University of California, Santa Barbara where he completed a BA 
in Environmental Studies and a BA in Spanish Literature. 


Hugh Loftus was appointed Director of the Los Angeles Office of the North American 
Development Bank (NADB) in June 1996. The L.A. Office is responsible for the implementation of 
the Community Adjustment and Investment Program of the NADB, created to assist communities 
which have had job losses since the passage of NAFTA, due to plant relocations or changing 
trade patterns with Canada or Mexico, attributable to NAFTA. Prior to his appointment, he was 
Senior Vice President and Manager of Community Development for First Interstate Bank of 
California. He has been in banking for 30 years with an emphasis in the fields of community and 
economic development lending. He has served on the Board of Directors for numerous local, 
state and national organizations and currently serves on loan committees for the City of Los 
Angeles and the State of California. He is a past President of the California Association for Local 
Economic Development and Vice President of the National Council for Urban Economic 


Development. 
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Dalil Maschino is a Senior Economist with the Secretariat of the Commission for Labor 
Cooperation since October 1995. Before moving to Dallas, he was a Senior Researcher and 
Policy Advisor with the Quebec Ministry of Employment and Solidarity. The reports and 
publications in which he has been involved for several years deal with the analysis of the 
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the one hand, and the impacts on wages, working conditions and the organization of work in the 
enterprise, on the other hand. Between 1981 and 1995, he has taught at the University of Quebec 
in Montreal (UQAM). More recently, he has taught a class on the relationship between 
continentalization of the North American economy and domestic labor markets at the University of 
Texas, Dallas and at the UCLA School of Public Policy and Social Research. Dr. Maschino 
received his Ph.D. from McGill University (Montreal, Canada). 


John S. McKennirey was appointed to be the first Executive Director of the Secretariat of the 
Commission for Labor Cooperation in April 1995. In 1993, Mr. McKennirey was Canada’s chief 
negotiator for the North American Agreement on Labor Cooperation, which established this new 
Commission. At that time, he was Director General of Policy and Strategic Analysis for Canada’s 
Department of Labor. Immediately prior to his current appointment, Mr. McKennirey was Director 
General of the Staff Relations and Compensation in Canada’s Department of National Revenue, 
where he was responsible for labor relations and compensation for the largest federal 
government department in Canada, with some 45,000 employees. Mr. McKennirey has held a 
number of other senior positions in the Canadian public service, including Director General of 
Federal-Provincial Relations at Human Resources Development Canada. In 1992, he served on 
the federal-provincial Secretariat for the Charlottetown Accord constitutional negotiations. In 
1988, he was named the first Director of the Indian Taxation Secretariat in the Department of 
Indian Affairs and Northern Development where he was responsible for establishing the 
innovative Indian Taxation Advisory Board. 


Victor Miramontes was born in El Paso, Texas. After completing a Bachelor and Master of Arts 
degree in economics at Stanford University, he earned his J.D. from Stanford Law School in 1979 
and is a member of the California and Texas Bars. Since then, he has combined law and banking 
in a distinguished career of business and public service. On October 28, 1994, Mr. Miramontes 
was named Deputy Managing Director of the North American Development Bank in San Antonio, 
Texas. He was then appointed as the Bank's Managing Director, effective as of March 1, 1997. 
Before joining the Bank, he served as Development Manager for La Quinta Inn, Vice President 
specializing in public finance for Paine Webber; First Vice President for Laredo National Bank; 
Founding partner of Cisneros Asset Management Co.; and Vice President and Regional Manager 
of the Asset Management Division of Wells Fargo Bank. Mr. Miramontes'’ civic activities include: 
Vice Chairman of the San Antonio Water System; Chairman of the Board of the Alamo Public 
Telecommunications Council; Member of the Solid Waste Advisory Committee for the City of San 
Antonio Electric Utility; Participant in the Austin-San Antonio Corridor Council Water Task Force 
and Economic Development Committee; Participant in the establishment of the U.S.-Mexico 
Chamber of Commerce, Southwestern Chapter; and Member of the San Antonio Ad Hoc Water 
Finance Committee. 


May Morpaw joined the Canadian Public Service in 1976 and has held positions in areas public 
information and communications services, federal-provincial relations in the areas of culture and 
communications technology. Ms. Morpaw spent two years as the Director of Research and Policy 


implementation of the Canada-Mexico Memorandum of Understanding ci: Cooperative Labour 
Activities signed in May of that year and coordinated federal and provincial participation in joint 
activities in the areas of occupational safety and health, employment standards and labor 
statistics. In 1993, she was a member of the Canadian team that negotiated the North American 
Agreement on Labor Cooperation (NAALC). When the NAALC came into effect in 1994, Ms. 
Morpaw was named Secretary of Canada’s National Administrative Office. In 1996, she was also 


63 


the lead Canadian negotiator for the Canada-Chile Agreement on Labor Cooperation, which 
complements the bilateral trade agreement. In July 1997, Ms. Morpaw became the Executive 
Secretary of the Canada-Chile Agreement. 


Ricardo Ernesto Ochoa Rodriguez is currently the Director of International Financial Institutions 
for the Mexican Secretariat of Finance and Public Credit. He also served as an advisor to the 
Executive Director for Mexico at the World Bank, and as a Senior Councilor to the Executive 
Director for Mexico at the Interameiican Development Bank. Moreover, he was Assistant 
Professor at the Escuela Superior de Economia of the Instituto Politécnico Nacional. Mr. Ochoa 
holds a Master's in International Public Policy from the School of International Studies at Johns 
Hopkins University, a Master's in Science from the Escuela Superior de Economia of the Instituto 
Politécnico Nacional, and a Bachelor in Economics from the Universidad Autonomia 


Metropolitana. 


Sarah Richardson is the Program Manager for NAFTA/Environment at the NAFTA Commission 
for Environmental Cooperation in Montreal. In this capacity, she will design and manage projects 
related to the North American Free Trade Agreement at the CEC. Among other things, this 
includes the management and delivery of the NAFTA Effects program, which is a multi-year task 
to culminate in the design and implementation of a methodology for assessing the environmental 
effects of the trade agreement in North America. Previously, Sarah was the Foreign Policy 
Advisor at the National Round Table on the Environment and the Economy, an advisory body to 
the Prime Minister of Canada on sustainable development. In that position she examined critical 
policy questions raised by the relationship between trade and the environment, among other 
foreign policy issues. Sarah has published numerous articles and reports on issues of trade and 
the environment, international institutions, and sustainable development. She has a B.A. (Hons.) 
in International Relations from the University of Toronto, an LLB from Dalhousie University, 
Halifax, and an LLM from Columbia University in New York. . 


Virginia Rodriguez-Jones began her work in the labor movement in 1967 when she went to 
work for Cesar Chavez and the United Farm Workers union in Delano, California. Following her 
ten years organizing for the Farm Workers' Union, she became an organizer for the 
Communications Workers of America (CWA) in 1981. Virginia is currently Organizing Coordinator 
for CWA District 9. . 


Alicia Sepulveda Nufiez is a member of the "baby-boomer’ and "68'er" generation who still 
believes that the world can become a better place for all. She was one of the founding members 
of the Sindicato del Personal Academico de la Universidad Nacional Aut6noma de México in 
1971-1972, while working as a teacher of Mexican History and Universal History at the Colegio 
de Ciencias y Humanidades de Atzcapotzalco (1971-1974). In 1990, she became a member of 
the National Joint Training Commission. In 1996, she was elected as Foreign Secretary and 
Recording Secretary of the National Executive Committee, unti! the year 2000. Moreover, she is 
currently the coordinator of the Political Commission of the UNT, Unién Nacional de 
Trabajadores, a new labor body founded in 1997 by more than 150 unions. She is also Vice-Chair 
of the Interamerican Women’s Committee of the Communications International, and the Regional 
Advisor of the Communications International and a substitute member of its World Committee. 


Harley Shaiken has taken a unique road to academia, working first as a marchinist and 
autoworker. His research concerns changes in work, technology, and global production and their 
impact on education. Dr. Shaiken’s honor includes the Outstanding Teaching Award of the 
University of California, San Diego (1991). He has been a member of the National Research 
Council Committee on Robotics in the United States and Japan, and a fellow in the U.S.-Japan 
Leadership Program of the Japan society. He is currently on the advisory panel for a study on 
Multinational firms and the U.S. Technology Base being conducted by the Office of Technology 
Assessment of the U.S. Congress. Harley Shaiken is also affiliated with the Institute of Industrial 
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Relations and with the Center for Latin American Studies at UC Berkeley, and is a research 
associate at the Center for U.S.-Mexican Studies at the University of California, San Diego. He is 
the author of several books, including Mexico in the Global Economy (1990); Automation and 
Global Production (1987); and Work Transformed: Automation and Labor in the Computer Age 


(1985). 


Mark J. Spalding is a consultant/attorney in Del Mar, California. He primarily handles 
international environmental policy and law projects. Mark holds a bachelor’s degree with honors 
in history from Claremont McKenna College, a law degree from Loyola Law School and Master of 
Pacific International Affairs degree from the Graduate School of International Relations and 
Pacific Studies (IR/PS) at UCSD. He has a national and international reputation as one of the 
foremost experts on NAFTA's environmental components and institutions, and actively 
participated in the negotiations and drafting of the Environmental Side Agreements to the NAFTA. 
As a Research Fellow at the Center for US-Mexican Studies at UCSD, his researcli focuses on 
the implementation of these side agreements. He is the Chair of the California State Bar, 
Environmental Law Section's international Environmental Law Committee. Mark is an Adjunct 
Professor at the University of San Diego's School of Law and a Guest Lecturer at IR/PS. He is 
the Executive Editor of the Journal of Environment and Development at UCSD. His research has 
been widely published at the international level and in local publications. In his spare time, Mark 
saves whales. 


Lynda Taylor is the public sector representative on the BECC Board of Directors. She actively 
’ participated in NAFTA negotiations and on the resulting side agreements. For the last 18 years 
she has worked for the Southwest Research and Information Center, a non-profit organization 
committed to environmental issues. She is currently head of a border project at the Center. 
Among other issues, Ms. Taylor has extensive experience in working with the border communities 
on issues related to air quality, incinerators, landfills, transportation of toxic waste, use of sludge 
resulting from wastewater treatment, radioactive waste, and water. She has also dedicated her 
efforts and time to the Albuquerque/Bernalillo County Air Quality Control Board, the Board of High 
Country News, the League of Conservation Voters of New Mexico and the National Board of 
Friends of the Earth. Ms. Taylor also has been extensively published in several environmental 
journals and has received numerous awards, such as the YMCA Woman of the Year and Friend 
of the Land Award from the State Land Commissioner. 


Esteban E. Torres is the U.S. Representative for district 34 in the US. House of 
Representatives. During the debate on NAFTA, the former labor leader and U.S. ambassador 
brought a new approach to the debate. Congressman Torres advocated the creation the North 
American Development Bank. Working closely with Treasury Secretary Lloyd Bentsen, Labor 
Secretary Robert Reich and U.S. Trade Representative Mickey Kantor, Torres crafted a provision 
which made NAFTA workable. In the 102 Congress, Torres chaired the House Banking 
Subcommittee on Affairs and Coinage. Since 1990, Torres has led congressional efforts to 
update and reform the 1970 Fair Credit Reporting Act. He was also instrumental in incorporating 
his Truth-in-Savings legislation as part of a banking reform bill that was signed irito law by the 
President in December 1991. As a nationally recognized environmental leader, Congressman 
Torres has authored market incentive legislation to encourage the recycling of used oil, tires, 
newsprint and lead acid batteries. He is currently a member of the U.S. Committee for UNICEF, 
the Council on Foreign Relations, the California Democratic Executive Committee, and serves on 
the board of the Pan-American Development Foundation, Southwest Voter Research Institute 
and the National Association of Latino Elected Officials. He also serves as an Official 
congressional observer to the Geneva Arms Reduction Talks and is an active member of the U.S. 
Congress-European Parliament Committee. 
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CONFERENCE PROGRAM 


FRIDAY, JUNE 19, 1998 


9:00-9:45 Introduction 

Welcome: Claudia Mitchell-Kernan, Senior Vice Chancellor UCLA 
Keynote Speakers: The Right Honorable Kim Campbell 

The Consul General of Canada, Former Canadian Prime Minister 


10:00-12:00 A Case of Labor issues and NAFTA institutions - 
_ Sprint and pri & ybee, on PlantCloaings and Freedom ofAssociation --— --~— 
Moderator. “Benjamin Aaron (UCLA 
Virginia Rodriguez-Jones, Communications Saten of America 
Alicia Sepulveda Nufiez, Sindicato de Telefonistas de la Republica Mexicana 
Leoncio Lara Saenz, co-author of the CLC study 
Patricia Kurczyn, Facultad de Derecho de la UNAM, Mexico, DF 
Stéphanie Bernstein, Campeau Ouellet et associés, Montréal, QC 
Lance Compa, Cornell University, Ithaca, NY 


12:00-1:30: Luncheon e 


1:30-3:15 The Challenges of the New NAFTA institutions 

Moderator. Raul Hinojosa-Ojeda (North American Integration and Development Center, UCLA) 
John McKennirey, Commission for Labor Cooperation (CLC) 

Janine Ferretti, North American Commission on Environmental Cooperation (CEC) 

Javier Cabrera, Border Environmental Cooperation Commission (BECC) 

Victor Miramontes, North American Development Bank (NADB) 

Jorge A. Bustamante, Border Environmental Cooperation Commission (BECC) 


3:45-5:30 Four Years Later: NAFTA and the Environment 

Moderator: Mark J. Spalding (Graduate School of International Relations and Pacific Studies, 
UCSD) 

Sarah Richardson, North American Commission on Environmental Cooperation (CEC) 

Lynda Taylor, Border Environmental Cooperation Commission (BECC) 

Victor Miramontes, North American Development Bank (NADB) 

Cesar Luna, NGO perspective, Environmental Health Coalition 


5:30-7:30 Cocktail, 
sponsored by the Latin American Center 
and the International Studies and Overseas Programs at UCLA 


The Role of the New NAFTA Inetitutionse 


SATURDAY, JUNE 20, 1998 


9:00-10:46 Four Yeare Later: NAFTA and Labor Cooperation 
Moderator. Harley Shaiken (UC Berkeley, Center for Latin American Studies) 
lrasema Garza, U.S. National Administrative Office 

May Morpaw, Canadian National Administrative Office 

John McKennirey, Commission for Labor Cooperation 


11:00-12:456 Four Years Later: NAFTA and Trade Adjustment/ Workforce Developmen’ 
Moderator. Antonio Gonzales (William C. Velasquez institute) 


Yvon Boudreau, Ministére de l'emploi et de la solidarité du Québec 
Dr. Dalil Maschino, Commission for Labor Cooperation 


12:46-2:30 Luncheon 

Keynote Speaker: Congressman Esteban Torres 

Introduced by Dr. Fernando Torres-Gil, Associate Dean of the UCLA School of Public Policy and 
Social Research 


2:30-4:30 Where to go from here? Reflections on Cooperation 
Moderator. Jonathan Fox (UC Santa Cruz) 


Concluding remarks on environmental cooperation by Mark J. Spaiding , Graduate School of 
International Relations and Pacific Studies, UCSD 
Rau! Hinojosa-Ojeda, North American Integration and Development Center, UCLA 
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